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Jurisdictional Q&A – China

1. What are the main laws and regulations  
relating to employment law in your jurisdiction?

China’s laws and regulations on labour and  
employment mainly include the following levels:  
laws, administrative regulations, local  
regulations, department rules, local government 
rules and judicial interpretations. 

(a)   

(b)

(c)

(d)

(e)

2. How are these laws and regulations  
enforced? (For example, government agencies 
or other bodies) 

Firstly, China’s laws regulate the subjects of the 
above-mentioned laws and regulations:

(a)
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The administrative regulations mainly include:
(i)         

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

The rules mainly include:
(i)         

(ii)
(iii)

Jurisdiction: China

(iv)
(v)

(vi)

(vii)

The judicial interpretations mainly include: 
(i)

(ii)

Special Provisions on Employment of  
Foreigners

(i)

(ii)

(iii)

Labour Law;
Labor Contract Law;
Social Insurance Law;
Employment Promotion Law;
Trade Union Law;
Mediation and Arbitration of Labour  
Disputes Law; and
Exit and Entry Administration Law of the 
People’s Republic of China (PRC).

Regulations on the Implementation of 
the Employment Contract Law;
Regulations of the State Council  
Governing Working Hours for employees; 
Regulations on Paid Annual Leave of  
Employees;
Regulations on Management of Housing 
Fund;
Special Provisions on Labour Protection 
for Female Employees;
Regulations on the Employment of the 
Disabled; and
Regulations of Labour Insurance and  
Supervision.

Tentative Provisions on Payment of Wages;
Provisions on Minimum Wages;
Implementation Measures on Paid  
Annual Leave for Enterprises Employees; 

Provisions on Collective Contract;
Several Provisions on the implementation  
of the Social Security Law;
Opinions on several issues relating to the 
implementation of the Regulations on 
Work-related Injury Insurance; (I) (II) and
Provisions on the Stipulated Medical  
Treatment Period of an Employee  
suffering from Illness or Non-work-related  
Injury.

Interpretations of the Supreme People’s  
Court on Issues concerning the  
Application of Laws for the Trial of  
Labour Dispute Cases (I) (II) (III) (IV); and
Provisions of the Supreme People’s Court 
on Several Issues Relating to the Hearing 
of Administrative Cases on Work-related 
Injury Insurance.

Administrative Provisions on Employment 
of Foreigners in China;

Notice on Issues Relating to Improvements 
to Participation in Social Insurance by 
Foreigners Employed in China; and

Interim Measures for the Participation in 
Social Insurance of Foreigners Employed 
in China.

Enterprises, individual economic organizations, 
private non-enterprise units, state organs,  
public institutions, social organizations,  
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(b)

(c)

(d)

Secondly, China’s laws also regulate the  
enforcers of the above laws and regulations, 
namely human resources and social security 
departments, production safety departments 
and other relevant institutions. Employees can 
complain and report to the above-mentioned 
departments or apply for labour arbitration  
to the Labour Personnel Dispute Arbitration  
Committee when their rights and interests 
are infringed. If they refuse to accept the  
administrative treatment of the government or 
the arbitration award, they can file a lawsuit to 
the People’s Court.

3. Are employee representatives required 
by law in your jurisdiction? If so, what are 
their powers and what responsibilities are 
placed on the employer regarding employee  
representatives? 

Under China’s laws, ‘employee representatives’  
always comes together with ‘employee  
representatives meeting’ (‘meeting’). In  
accordance with the provisions of the  
Constitution, company and other relevant laws, 
only certain types of state-owned enterprises  
(enterprises owned by the whole people,  
wholly state-owned enterprises and limited  

liability companies established by two or more 
state-owned investment entities) can set up the 
meeting and elect employee representatives. 
For other enterprises, including Sino-foreign  
joint ventures, Sino-foreign cooperative  
enterprises, wholly foreign-owned enterprises  
and private enterprises, neither employee  
representatives or representative meeting are 
required by existing laws. However, in some  
regions, such as Shanghai, it is stipulated by 
local regulations that even non-State-owned  
enterprises must set up the system of  
representative meetings, although the functions  
and powers are different from those of  
state-owned enterprises.

According to relevant laws, employee  
representatives have the right to participate 
in democratic decision-making, democratic  
management and democratic supervision 
of the enterprise on behalf of all employees,  
specifically including but not limited to the  
following rights:

(a)  

(b)

(c) 

 
The employee representatives at the meetings 
have the following powers that include but are 
not limited to:

(a)  

(b) 

accounting firms, law firms and other  
partnership organizations and foundations  
within the territory of China that establish  
labour relations with employees must apply 
these laws and regulations within their bodies; 

Where the laws, administrative regulations or 
the State Council provide otherwise for the 
conclusion, performance, variation, rescission or 
termination of labour contracts between public  
institutions and their employees under the  
existing employment scheme, such provisions 
shall prevail; otherwise, the relevant provisions 
of the Labor Contract Law shall apply;

The representative offices of foreign  
enterprises, foreign social organizations and  
international organizations in China cannot  
directly employ Chinese citizens, nor are these 
laws and regulations applicable to them; and

Civil servants and military personnel are not 
subject to these laws and regulations.

The right to participate in voting, elections 
and standing for election at the meeting;

The right to participate in the democratic  
management activities of the meeting and 
their working bodies, and to inspect the  
resolutions and proposals of the meeting as 
implemented by the enterprises; and

The right to participate in the inquiry of the  
administrative leaders of the enterprise.

Listening to reports on the signing and  
performance of labour contracts and  
collective contracts, production safety, the 
payment of social insurance and housing 
funds, and putting forward opinions and  
suggestions;

Reviewing the enterprise’s formulation,  
revisions or decisions on the scheme of the 
rules and regulations or important events 
which are directly related to the interests of the  
employees, such as the labour remuneration, 
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participate in various activities organized by 
the meeting. The meeting should be held at 
least once a year. The resolutions and matters  
deliberated upon and approved by the meeting  
within the scope of its authority by law are  
binding and shall not be changed or rescinded  
except with the consent of such meeting. 
Any matters that should be submitted by an  
enterprise to its meeting for deliberation,  
approval, or decision shall be validated only   
after such matters have gone through statutory 
procedures.

4. What are the key differentiators between 
an independent contractor and an employee  
(full-time or part-time) in your jurisdiction? 

There is no ‘independent contractor’ concept 
under China’s laws. According to different  
cooperation conditions, an ‘independent  
contractor’ may be included into different legal  
relationship, such as service contract, project 
contract or agency contract, and should be  
governed by Contract Law. 

(c)

(d)

(e)

According to the Regulations on Democratic  
Management of Enterprises and other  
relevant laws and regulations, employers should 
ensure that the democratic power of employee  
representatives could be exercised, not  
suppressed, obstructed or retaliate against 
their employees for attending such meetings.  
Employers should give employee representatives  
full attendance if they take time off work to  

working hours, rest and vacations, labour 
safety and hygiene, insurance and welfare,  
training and labour discipline, and put  
forward opinions and suggestions on these 
matters;

Reviewing and adopting the draft  
collective contract, the plan to adjust the 
proportion and time of the housing fund and 
social insurance payment, etc.;

Electing or recalling the employee directors 
and employee supervisors; and

Examining and supervising the implementation 
of labour laws and regulations by enterprises.

Practice Areas: 
Since 1993, Lawyer Su Wenwei has been  
engaged as a full-time lawyer for more than 
20 years and focus on providing labor legal 
services to clients. She has accumulated a lot 
of practical experiences in risk prevention 
and control of the whole process of human 
resources management and labor dispute 
settlement. Currently, she is the director  

of Chinese Society of Social Law, the  
managing director of Beijing Society of Labor  
and Society Security Law, an arbitrator of  
Beijing Labor and Personnel Dispute  
Arbitration Committee, and a member of 
the Professional Committee of Labor and 
Social Security Law of All China Lawyers’  
Association. Beijing top ten labor lawyers.

About Author
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Partner, Beijing DeHeng Law Offices

Tel: +86 10 5268 2888 / 5268 2787
Email: suww@dehenglaw.com
Practice Area(s): Labor and Social Security
Education Background:
Master degree in human resources management at 
Hong Kong University
Bachelor degree in law at Peking University 
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The main differences between independent 
contractors and employees are as follows: 

(a)  

(b) 

 
(c)  

(d)

 

5. What discrimination protections are available 
in your jurisdiction? Is there legislation regarding 
equal pay and transparency? 

At present, there is no specialized  

“Anti-Discrimination Employment Law” in  
China. However, there are anti-discriminatory 
provisions under the Labour Law, Employment  
Promotion Law and Special Provisions on  
Labour Protection for Female Employees. In  
accordance with related laws, employees shall 
not be discriminated against on the grounds 
of: (a) nationality; (b) race; (c) sex; (d) female 
employees getting married, pregnant, and give 
birth; (e) religious belief; (f) physical disabilities; 
(g) being soldiers retiring from active service; 
(h) being a carrier of infectious diseases; (i) rural  
labourers. 

If there is evidence of discrimination, the  
employer should be liable for compensation if it 
causes damages to the employee, but there is no 
specific scope of compensation by law. According  
to the existing cases, compensation or relief 
available to the employee include but are not 
limited to emotional compensatory damages,  
public apologies and resumption of labour  
relations. 

There is no independent law on equal pay in 
China at present; however, there are clauses  
regarding equal pay regulated in the  
Constitution, Labour Law, Labor Contract 
Law and Women Rights Guarantee Law.  
Specifically, it should follow the principle of  
distribution according to work for wage  
distribution, and implement equal pay for equal 
work. Relevant laws and regulations specify 
equal pay for equal work for both women and 
men, rural employees and urban employees,  
secondees and regular employees. 

There is no legislation on pay transparency 
in China. In practice, most enterprises regard  
employee salary as confidential information. 

6. Are foreign workers permitted in your 
jurisdiction? What is the process for  
securing visas (if any) and are there any  
limitations placed on the employer (such as 
 a cap)?

Foreign workers are permitted in China.  
Chinese employers need to assist foreign  
employees in the procedure of visa application, 
specifically as follows:

Legal Relationship
The legal relationship between the  
independent contractor and the employer is 
contractual in nature (just property relations  
formed by equal subjects); while the  
relationship between an employee and  
employer is a labour relationship (with 
both property relations and subordinate  
relations).

Rights and Obligations

(i)          

(ii)

Applicable Law
The main applicable laws between the  
independent contractor and the employer 
the General Principles of Civil Law, General 
Rule of Civil Law and Contract Law; while the 
main applicable laws between the employee 
and the employer are the Labour Law and  
Labor Contract Law.

Dispute Resolution
Arbitration is the necessary pre-procedure 
before going to court for labour disputes; 
on the other hand, if any contract dispute 
arises for independent contractors, it can be  
directly brought to court.

Rights. Employees are entitled to salary 
remuneration, social insurance, welfare 
and benefit, annual leave, severance, 
and other rights regulated by Labour 
Law, Labor Contract Law and other 
laws and regulations; while independent  
contractors usually only have the right 
to be paid or other rights agreed by both 
parties in the contract. 

Obligations. Employees have legal  
obligations regulated under China’s laws, 
for instance, compliance with rules and 
regulations of the employer; there are 
no statutory obligations for independent 
contractors as all the obligations are  
stipulated by the contract.  
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During the process for securing visas, employers  
should note that: 

(a)

(b) 

(c)

7. What employment-related taxes are  
prescribed by law in your jurisdiction? 

Employment-related taxes prescribed by  
China’s law include the following:

(a)

(b)

(c)

(a)

(b)

(c) 

(d)

(e)

(f)

(g)

(h)

Conclude labour contracts with foreign 
workers.

Register accounts in ‘Work Management 
Service System for Foreigners in China’. 

After a successful account registration, 
the employer is required to submit an  
application for ‘Work Permit Notice for 
Foreigners’ online. After passing the online 
preliminary review, a site submission with 
specific documents (including but not limited  
to application forms, certificate of physical  
examination, academic qualifications,  
certificate of no criminal record and  
labour contract) is required. 

If all documents submitted meet the  
requirements of the administrative  
department, the employer will obtain the 
‘Foreigner Work Permit Notice’ online.

The ‘Foreigner Work Permit Notice’ is then 
sent to the foreign workers in question and 
they are required to go to the Chinese Visa 
Application Service Center in their host 
country to submit a visa application for a ‘Z’ 
or ‘R’ visa.

Within 15 days after the foreign workers’  
entry into China with a ‘Z’ or ‘R’ visa,  
employers should apply for a Foreigner Work 
Permit’ online.  After passing the online  
preliminary review, site submission with  
specific documents (including but not limited 
to the a ‘Z’ or ‘R’ visa of that foreign  
worker and certificate of working experience) is  
required. 

After passing the review, foreign workers  
may obtain their work permit from the  
Department of Work Management of  
Foreigners. 

Within 30 days after foreign workers entry 
into China with a ‘Z’ or ‘R’ visa, they should 
go to the Exit and Entry Administration  
Authorities of Public Security Organs to  
apply for residence certificates with their 
work permit. 

The maximum term of a labour contract with 
foreign workers is five years in accordance  
with Provisions on Employment of  
Foreigners in China.

Employers shall not hire foreigners who 
have not obtained work permits or residence  
certificates.

When the residence certificate is about 
to expire, the employer should assist the  
employee apply for extension of residence 
permit if they intend to continue hiring the 
foreign worker, failing which the foreign 
worker may become illegal resident, and the 
employer may face penalties.

Individual Income Tax
Individual income tax shall be paid on the 
remuneration obtained by an employee for 
providing labour services to the employer.  
The employee is the taxpayer and the  
employer is the withholding agent. When 
paying remuneration to the employee, 
the employer shall withhold the tax in  
accordance with the Individual Income Tax 
Law.

Disabled Employment Security Fund
An employer shall employ disabled persons in 
a certain proportion and provide them with 
appropriate types of jobs and positions. If 
the proportion of disabled persons employed 
by an employer fails to meet the regulations 
of local government, the employer shall 
pay a disabled employment security fund in  
accordance with Regulations on the  
Employment of Persons with Disabilities. 

Social Insurance
According to Social Insurance Law, an  
employer shall pay social insurance for the 
employee, which specifically includes pension 
insurance, medical insurance, unemployment 
insurance, work-related injury insurance and 
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(d)

(e) 

maternity insurance. Pension, medical and 
unemployment insurance should be paid by 
employer and employee, while work-related  
injury and maternity insurance only should 
be paid by the employer. As for the part 
should be paid by the employee shall be  
withheld by the employer. 
Foreign workers in China also should pay 
social insurance in accordance with Chinese 
laws, unless the employee is a national of a 
country which has signed a mutual exemption 
agreement with China. It should be noted 
that social insurance rates are regulated by 
law, but vary from region to region.

Housing Fund 
According to the Regulations on Management  
of Housing Fund, a housing fund refers to the 
long-term housing accumulation fund paid by 
employers and their employees. As for the 
part contributed by the employee shall be 
withheld and paid by the employer.

Trade Union Expenses
According to Trade Union Law, employer who 

8. How are trade secrets protected in your  
jurisdiction? How can employers ensure  
confidential information remains secure? 

So far, there are many laws and regulations in 
China regarding the protection of trade secrets, 
including but not limited to:

(a) 

(b)

establishes a trade union organization shall  
allocate funds of 2% of the total wages of all  
employees each month to the trade union. 

The Anti-Unfair Competition Law which  
regulates that the employer shall not obtain, 
disclose, use or allow others to use the trade 
secrets of the owner by illegitimate means, 
nor shall he or she violate the conventions or  
violate the requirements of the owner  
concerning conservative business secrets, 
failing which the employer will face a fine. 

The Contract Law stipulates that trade  
secrets should be protected in the 
course of concluding a contract. No  
matter whether the contract is concluded  
or not, it shall not be leaked or used  

Practice Areas: 
Lawyer Wang Guan joined DeHeng Law  
Offices since 2014. She has a solid theoretical  
foundation and rich practical experiences 
in labor and employment area. She is also  
specializes in litigation and non-litigation  
legal affairs concerning labor disputes. Serve 
as the legal counsel, she offers legal services 
for many large state-owned enterprises and 
foreign-funded enterprises concerning daily  

legal advices, reviewing and drafting the  
employment related documents, establishing 
enterprises’ internal regulations and legal risk 
prevention and control systems on human  
resources, conducting legal trainings for  
middle and senior managers; and entrusted  
by various enterprises to be the agent in  
arbitration or litigation concerning labor  
dispute cases. 

About Author
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                 Compliance
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(c)

(d)

(e)

(f)

(g)

wrongly. The party at fault shall be liable for  
damages if the trade secrets are disclosed or 
wrongly used and cause losses to the other  
party.

The Company Law stipulates that directors, 
supervisors and senior managements shall not 
divulge the company’s business trades, failing 
which they shall be liable for damages if they 
cause losses to the company; if their failure  
constitutes a crime, they shall be investigated 
for criminal responsibility according to law.

In accordance with the Labour Law, an  
employer may stipulate a requirement in the 
labour contract  that the employee should 
keep the trade secrets of the employer,  
failing which the employee shall bear the  
liability for damages if he or she causes losses 
to the employer.  

According to the Labor Contract Law, for  
employees who have obligations of  
confidentiality (such as senior management, 
senior technical personnel, and other persons 
who have obligations of confidentiality), the 
employer may agree upon regulations with 
the employee for terms of confidentiality or  
competition restrictions in the labour  
contract or confidentiality agreement.

There are provisions in the Criminal Law  
concerning the crime of infringing trade  
secrets and the criminal liability to be  
undertaken thereunder.  

The Foreign Investment Law, which takes  
effect from 1st January,  2020, stipulates 
that the trade secrets of foreign investors 
and foreign invested enterprises, which are 
known to the administrative organs and their 
staff members in the process of performing 
their duties, shall be protected according 
to law, and shall not be divulged or illegally  
provided to others.  

In addition, the relevant provisions 
concerningthe protection of trade secrets  
are regulated in the General Provisions of 
Civil Law, General Rules of Civil Law, Tort  
Liability Law, Science and Technology  
Progress Law, Civil Procedural Law and other 
relevant laws and regulations. 

The employer may protect their trade secrets by 
the following means:

(a)

(b)

(c)

(d)

(e)

If the trade secret has been violated, the  
employer may seek legal protection from  
different departments in different  
circumstances. There are mainly five ways as 
follows:

(a)

(b)

Strengthening the construction of internal 
confidentiality facilities such as establishing  
a confidential database and electronic  
monitoring devices, improving the storage 
of documents and disposing of unneeded 
documentation securely, strict control of the 
distribution of information procedures, etc.;

Improving the internal security system. The 
employer should formulate internal rules and 
regulations requiring the employees to keep 
the company’s trade secrets, which mainly 
include but are not limited to: the scope of 
trade secrets, the terms of confidentiality, 
and the legal liability after disclosure;

Strengthening the training of employees’  
understanding of trade secrets and their 
awareness of the obligation of protecting  
such secrets, and clarify the scope and  
security measures necessary to employees;

Concluding confidentiality clauses or  
agreements with employees, which stipulate  
the confidentiality period, competition  
restrictions and non-solicitation obligations; 
and 

Setting confidentiality clauses in contracts  
involving trade secrets in daily operation.

Apply to the arbitration committee for  
arbitration. If a contract is signed between 
the employer and the infringer, and both  
parties voluntarily reach an arbitration 
agreement, the employer may apply for  
arbitration to the arbitration committee 
which has been agreed upon in the prior  
arbitration agreement.

Apply to the Labor Dispute Arbitration  
Commission for labour arbitration.  
Employers may take this action if the trade 
secrets are infringed by the employees. 
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(c)

(d)

(e)

9. Are whistle-blowers protected in your  
jurisdiction and are companies required 
to have procedures in place to deal with  
whistle-blowers? 

The two ways to complain and report under  
China’s laws are through internal complaints and 
complaints to authorities or regulators. There is 
no specific laws or regulations concerning the 
internal complaints procedures of employers 
at present, but the employers have the right to 
establish their own procedures and systems. 
As for complaints to authorities or regulators,  
whistle-blowers are protected. 

In accordance with laws and regulations,  
government departments shall provide the  
following protections to the employee:

(a)

(b)

(c) 

10. Are there established annual holiday  
entitlements in your jurisdiction?

There are annual holiday entitlements in China.

(a)

(b)

Make a complaint to the Industrial and  
Commercial Administrative Department.  
According to the provisions of the  
Anti-Unfair Competition Law, if the  
employee illegally  divulges trade secrets, the 
Supervisory and Inspection Department may 
order the cessation of such illegal activities.

To bring a civil action to the People’s Court. 
According to the Anti-Unfair Competition  
Law and the Civil Procedure Law, the  
employer can take this action if their trade 
secrets are infringed.

Report the case to the Public Security  
Organ. When the infringement of trade  
secrets constitutes a crime, the Public  
Security Organ shall file a case for 
investigation. Under the law of Criminal  
Procedure, the employer may bring an  
incidental civil action to claim compensation 
for the losses suffered by the infringer.

Keep secrets for whistle-blowers; 

Order the employers to rescind their actions  
if they take revenge on whistle-blowers,  
such as dismissal, reduction of labour  
remuneration, personal insults or damages;  
give public security administrative  
punishment if they constitute violations 
of public security administration; if the  
employers’ actions constitute a crime, 
they shall be investigated for their criminal  

activity in accordance to the law.

Rewards are given to the whistle-blowers 
who provide important evidence as to major 
violations during ongoing investigations.

In accordance with Regulations on Paid  
Annual Leave of Employees, employees who 
have continuously worked more than one 
year shall be entitled to paid annual leave 
(statutory holidays and rest days shall be  
excluded from annual leave). The annual 
leave is calculated as follows: 

(i) 

(ii)

(iii)

Under one of the following circumstances, 
employees shall not be entitled to annual 
leave for the current year:

(i) 

(ii)

(iii)

(iv) 

Employees who have continuously 
worked more than one year but less than 
ten years are entitled to 5 working days 
annual leave; 

Employees who have continuously 
worked more than ten years but less than 
twenty years are entitled to 10 working 
days annual leave; 

Employees who have continuously 
worked more than twenty years are  
entitled to 15 working days annual leave.

An employee who is entitled to winter 
or summer holidays pursuant to the law 
whereby the number of days of such  
holidays exceeds the number of days of 
annual leave; 

An employee who has taken  
personal leaves for more than 20 days  
cumulatively and his/her employer has 
not deducted the wages pursuant to the 
provisions;

An employee, who has worked with his/
her employer for more than one year 
but less than 10 years cumulatively, and 
has taken sick leave for more than two 
months cumulatively; 

An employee, who has worked with  
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(c)

11. What employee benefits are prescribed by 
law? (For example, leave of absence, maternity 
and family leave rights) 

The main benefits employees are entitled to are as 

(v)  

With the consent by the employees, the  
employer may not arrange them to take  
annual leave where the employer is unable  
to arrange such leave due to work  
requirements. However, the employer should 
pay such employees remuneration in lieu 
of annual leave entitlement at the rate of  
300% of the daily wage income.

follows: 
(a)

(b)

(c)

Social Security; 
The employer should pay pension, medical, 
maternity costs, work-related injury and 
unemployment insurance for employees  
according to Social Security Law.

Housing Fund; 
The employer should pay a housing fund for 
employees according to Regulations on the 
Management of Housing Fund.

Paid Leave;

(i) 

(ii)

(iii)

Annual Leave. Please see details in Q10.

Marriage leave and Funeral Leave.
Employees shall be entitled to marriage 
leave when they get married according 
to local regulations, and can receive one 
to three days’ funeral leave when their 
direct relatives (parents, spouses and 
children) die.
Maternity Leave and Paternity Leave.
Female employees giving birth shall be 

his/her employer for more than 10 years 
but less than 20 years cumulatively, and 
has taken sick leave for more than three 
months cumulatively; 

An employee, who has worked with  
his/her employer for more than 20 years 
cumulatively, and has taken sick leave for 
more than four months cumulatively; 

Practice Areas: 
Lawyer Cui Jie joined DeHeng Law Offices 
since 2004 and became a qualified lawyer since 
2006. Her main practice area is labor and social  
security, and she has rich experience in dealing 
with labor disputes, arbitrations and litigations, 
drafting and revising rules and regulations,  
human resource management, compliance 
audit, labor dispatching and employment com-
pliance, placement of employees in bankrupt 
enterprises and other related legal services. 
She has participated in many state-owned  

enterprises and large enterprises’ labor  
dispatching projects, as well as the human  
resource compliance audit projects and  
bankruptcy reorganization employee placement 
projects. Now she is the contract instructor of  
labor compliance course of the Insurance  
Association of China and also the member of  
labor and social security professional committee 
of Beijing Lawyers Association. She has been 
awarded as an excellent lawyer of DeHeng for 
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(d)

(iv)

(v)

Statutory Allowance
For dangerous (e.g. poisonous environments) 
and other harmful types of work, subsidies 
for special types of work shall be granted, 
and regular health checks on the employees 
shall be carried out; night work allowances  
shall be granted for night shift work of  
employees; and high temperature allowances  
shall be granted for arranging work of  
employees during hot summer weather, etc.

entitled to maternity leave. Couples that 
give birth to children in compliance with 
the provisions of laws and regulations 
may be entitled to rewards of longer  
maternity leave, and male employees 
may have paternity leave. Specific reward  
holiday or paternity leave days shall be 
formulated by local regulations.

Penatal Examination Leave and  
Breastfeeding Leave. 
Female employees shall be entitled 
to pre-natal examination leave during  
pregnancy. When mothers breastfeed 
their baby below the age of one year, 
the employer shall arrange a one hour  
breastfeeding free time during each 
working day during their breastfeeding  
period. In the event of multiple  
childbirths, the female employee shall 
be entitled to one-hour additional  
breastfeeding time for each baby.

Sick Leave and Medical Treatment  
Period.
An employee who suffers illness or 
non-work-related injury and needs to 
stop working, may take sick leave. The 
employer shall pay the employee during 
the leave period, and the standards 
shall be in accordance with the local  
regulations and labour contract. The 
employer shall not terminate the labour 
contract with employees who are under 
a period of medical treatment unless 
they are seriously negligent. The length 
of the medical treatment period shall be 
decided according to the accumulated  
working years of the employee and 
the number of years worked for the  
employer (3 months to 24 months).

(e)

12. How are dismissals managed in your  
jurisdiction? (In terms of cause, notice and 
any other such formalities an employer must 
undergo?) 

There are differences in the procedures for  
terminating the labour contract according to the 
different reasons for termination.

(a)

(b)

(c)

(d)

Other Benefits
The employer may provide employees with 
other benefits which are not regulated in 
the laws and regulations, but these can be  
decided by enterprises themselves.

If the employer and the employee  
terminate the labour contract by consensus, 
they should go through the formalities of 
termination according to the date and there 
should be a process of consultation between 
the two parties.

If the employee resigns voluntarily for  
personal reasons, he or she should submit the 
resignation notice in writing to the employer 
30 days in advance (3 days in advance during 
the probation period); if the employer has 
performed illegal acts such as withholding  
wages without reason or failing to pay  
social security, the employee can immediately 
terminate the labour contract without prior 
notice.

The employer may unilaterally terminate the 
labour contract in advance, including:

(i)

(ii)

(iii)

Dismissal Protection.
Unless the employee meets conditions for 

Immediate dismissal without severance; 
(Please see details in Q13) 

Terminate the labour contract with  
severance after giving a written notice  
of 30 days in advance or paying an  
additional one-month salary, where the 
employee cannot work after the medical  
treatment expires, is incompetent to 
work or the objective conditions under 
which the contract was signed greatly 
changes; and

Mass terminations (called economic  
layoffs under Chinese law). Please see 
details in Q14.
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13. Is immediate dismissal possible in your  
jurisdiction? Under what circumstances 
is this permissible and what steps should  
employers take during such a dismissal? 

According to the Labor Contract Law, the  
situations in which employers can dismiss  
employees immediately without paying  
severance mainly include: 

(a)

(b) 

(c)

(d)

(e)

(f)

As for the steps should employers take during 
such a dismissal, please see details in Q12-(e).

14. Are there rules on mass terminations? 
How should these be handled in your  
jurisdiction?

According to the Labor Contract Law Art 41, 
the employer must satisfy the following legal  
provisions in implementing mass terminations 

(v)

(e)

immediately dismissal, an employer may 
not terminate the labour contract if the  
employee falls under the following  
circumstances (or until the corresponding 
circumstances disappear): 

(i)  

(ii)     

(iii)

(iv)

(v)

Dismissal Procedure and Handover
Except as mentioned above, the employer  
shall unilaterally terminate the labour  
contract by the following procedures:

(i)

(ii) 

(iii)   

(iv)

If the employer unilaterally terminates 
the labour contract, it shall notify the 
trade union (if there is one) in advance of 
the reasons and listen to the opinions of 
the trade union;

Serve the notice of termination of the 
labour contract to the employees and 
obtain the certificate of effective service;

Assist the former employees with  
filing facilities in accordance with local  
regulations (such as Shanghai, Tianjin, 
etc.). 

Provide certificates of termination for 
employees and transfer archives and 
social insurance relations within fifteen 
days after termination; and

Employees who engage in occupational  
hazards and have not undergone  
occupational health checks before 
 leaving their posts, or suspected  
occupational disease patients during 
the period of diagnosis or medical  
observation;

Employees who suffer from occupational 
diseases or work-related injuries during 
their employment and are confirmed to 
have lost or partially lost their working 
capacity;

Employees who are undergoing a period 
of medical treatment due to sickness or 
non-work-related injury;

Female employees during pregnancy, 
childbirth and lactation periods; and

Employees who have worked  
continuously for fifteen years with the 
employer and are less than five years 
away from the statutory retirement age.

Employees should go through the 
 formalities of resignation and handover 
according to the requirements of the  
employer

Where the employee has proven that they 
cannot satisfy the employment criteria 
during probation period;

Where the employee has committed a  
serious breach of the employer’s rules and 
regulations;

Where the employee is guilty of serious  
dereliction of duties or corruption and causes 
significant damages to the employer;

Where the employee holds a labour  
relationship with another employer  
concurrently which has a severe impact 
on his/her performance of work tasks  
assigned by the employer or refuses to make  
corrections as demanded by the employer;

Where a labour contract which is concluded  
or revised by use of fraudulent or  
coercive tactics or taking advantage of the  
counterparty’s unfavorable position to 
cause the employer to act against the real  
contractual intention; and

Where criminal prosecution is instituted 
against the worker pursuant to the law. 
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(called economic layoffs under Chinese law):

(a) 

(b)

(c)

(d)

Substantive Conditions
Under one of the following situations, the 
employer may reduce its staff if it needs to 
reduce more than 20 persons or less than 
20 persons but they account for more than 
10% of the total number of employees in the  
enterprise when:

(i)  

(ii)

(iii)

(iv) 

Procedural Conditions
The employer shall explain the situation to 
the trade union or all the staff and workers 
30 days in advance, listen to the opinions of 
the trade union or the workers, and report 
the personnel reduction plan to the labour 
administrative department. 

Personnel Prohibited from Reduction,  
Preferential Retention and Preferential  
Recruitment
Employers should abide by the rules of  
dismissal protection when reducing  
personnel. (Please see details in Q12-(d));  
employees who have entered into  
longer-term or open-term labour contracts 
should be retained as a priority; priority shall 
also be given to the redundant personnel  
within six months after the redundancy  
under the same conditions when re-recruited. 

Severance
The employer should pay severance to  
employees.

Restructuring in accordance with the 
provisions of the Bankruptcy Law;

Having serious difficulties in production 
and operation;

If an enterprise changes its production, 
makes major technological innovations or 
adjusts its operation mode, it still needs 
to reduce its personnel after changing its 
labour contract.

Other objective conditions on which 
the labour contract is concluded have 
changed dramatically, resulting in the  
failure of the original labour contract to 
be fulfilled.
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15. How are post-termination clauses  
enforced in your jurisdiction? (For example, 
non-competition clauses?)  

After the termination of the contract, unless the 
employee expressly waives the claim against the 
employer in writing, the employees still have the 
following obligations according to the law or the 
agreement between the two parties: 

(a) 

(b)

16. Are there regulations on how employee  
privacy and personal data are handled by the 
employer?  What penalties can be imposed 
on the employer for failure to maintain any  
prescribed standards? 

During the period of recruitment and  
performance of the labour contracts, employers 
either actively acquire or passively learn a lot of 
personal information of employees based on the 
need of employment.
There is no separate legislation on employee  
privacy or personal information protection, 
but the General Principles of Civil Law, the  
Amendment to the Criminal Law (9) and the 
relevant judicial interpretation of the Supreme 
People’s Court have corresponding provisions 
on the protection of personal information. This 
means that: 

(a)

(b)

(c) 

Confidentiality Obligations
The employer may require the employees 
to continue performing their confidentiality  
obligations. The employer does not have 
to pay employees any fees when they fulfill 
the obligation of confidentiality. However,  
employees may bear the liability for  
compensation if they violate the obligation 
of confidentiality and causes losses to the 
employer.

Competition Restriction Obligations

(i)  

(ii)  

(iii)

For the employees who have the  
obligation of confidentiality (senior 
managers, senior technicians and other  
persons who have the obligation of  
confidentiality), the employer may  
regulate the terms of competition  
restriction with them in the agreement. 
The employer should rethink whether 
employees are required to fulfil their  
obligations of competition restriction 
and notify them before they leave the  
company; 

For employees who still need to fulfill the 
obligation of competition restriction, the 
employer shall pay the compensation for 
restriction of competition on time and 
in full. If the employer fails to pay such  
compensation for any reason for a  
period exceeding three months, the  
employee shall have the right to  
terminate the agreement of competition 
restriction; 

Within the competition restriction  
period, the employer may notify the 
employee to terminate the agreement at 
any time, but the employee may ask the 
employer to pay an additional 3 months 
of compensation; and 

Personal privacy falls within the scope of  
protection of the right to reputation.  
Employers or individuals who violate social 
public interests, social morality and infringe 
upon the privacy of others, must pay the  
compensation for emotional distress. 

Any employer or individual who sells, illegally  
provides or acquires personal information  
may be charged with a criminal offence 
in certain cases. In such circumstances,  
the employer should be fined and the person  
in charge and any other persons who are 
directly responsible shall be sentenced to 
fixed-term imprisonment of not more than 
three years or criminal detention, together 
with a fine or only a fine; if the circumstances  
are particularly serious, he or she shall be 
sentenced to fixed-term imprisonment of not 
less than three years but not more than seven 
years, and shall also be fined. 

The employer shall obtain the employees’ 
consent before collecting their private 

Any employee who violates the  
agreement of competition restriction,  
shall bear the responsibility for the 
breach of contract. If the violation  
constitutes a criminal offence, the  
employee may be investigated for  
criminal responsibility according to law.

(iv)
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(b)

(c) 

According to the above-mentioned  
provisions, when facing acquisitions and  
transfers, the interests of employees are 
fully protected throughout the fulfillment,  
amendment or termination of the labour  
contract.

Employers should:

(a)

(b) 

(c)

(d)

(e)

Employers who fail to comply with the above 
provisions will bear the following liabilities for 
obtaining and using an employee’s private and 
personal information:

(a) 

(b)

(c)

17. Is there any legislation with regards to  
transfer of undertakings in your jurisdiction? If 
so, to what extent does this protect employees 
and what should employers be aware of? 

There is no special legislation regarding  
transfer of undertaking in China. However,  
there are some provisions in the Labour 
Law, Labor Contract Law, Regulations on the  
Implementation of Labor Contract Law and the 
judicial interpretation of labour dispute cases 
by the Supreme People’s Court, concerning the 
calculation of the length of employment, the 
performance, termination and compensation 
of labour relations in enterprises mergers and  
acquisitions.  This includes situations where: 

(a) The employer may terminate the labour  
contract if the objective conditions on 
which the labour contract is concluded have 
changed dramatically, resulting in the failure 
of the original labour contract to be fulfilled 
and no agreement can be reached on the 
amendment of the labour contract through 
consultation between the parties.

The change of the name of the employer, the 
legal representative, the principal person in 
charge or the investor shall not affect the 
performance of the labour contract.

If an employee is assigned to a new employer 
not for his or her own reasons, the length of 
the employment in the former employer shall 
be calculated continuously as the length of 
the employment of the new employer. Where 
former employer has already paid severance 
to the employee, the length of employment 
shall no longer be calculated continuously. 

Conduct comprehensive investigations 
on the target enterprises regarding the  
employment situation, to determine whether 
there is any risk of violation of the law; 

Make sure that employees will not  
automatically establish labour relations 
with the acquirer unless they sign labour  
contracts on the basis of consensus;

Ascertain that the employer’s liability to the 
employee will not be extinguished by the 
acquisition, unless the employee expressly  
waives the claim against the employer in 
writing; when it comes to public interests 
(such as social insurance, housing fund, etc.), 
an employee’s declaration of waivers cannot 
exempt the employer from compensation  
liability;

Not either as an employer or a buyer  
unilaterally change the employee’s labour 
contract on the grounds of acquisition, unless 
agreed with the employee; and

Pay attention to the protection of the  
dismissal of special employees like female  
employees or for matters such as  
work-related injuries.

and personal information legally, and are  
obliged to keep such private information  
confidential. 

Compensation for Damages. Employers who 
fail to comply with the personal information 
protection regulations and cause damage  
to the employees shall be liable for the  
employees’ loss;

Administrative Penalties. Employers who  
violate the law to obtain or use specific  
personal information of employees may be 
subject to administrative penalties from  
government departments; and

Criminal Liability. Employers, who illegally  
acquire, sell or provide personal  
information of an employee, shall be  
investigated for criminal responsibility if 
the circumstances warrant such a serious  
response.
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18. What are the most common difficulties  
faced by employers when terminating  
employment? 

If the employer unilaterally terminates  
employment without a mutual agreement, the 
employee may initiate labour arbitration. If the 
employer violates substantive or procedural 
law, such as not being able to provide sufficient  
evidence to prove the factual basis for  
termination or if the reasons for termination are 
not in conformity with the Labor Contract Law, 
there is a risk that the employer will be deemed 
as terminating the contract illegally.
If it is deemed to be unlawful termination, the 
employer may face one of the following legal 
consequences:

(a)

(b)

Therefore, the most common difficulty faced 
by employers when terminating employment is 
that once the illegal termination is confirmed, if 
the employee insists to continuing performance 
of the labour contract, even if the employer 
is willing to pay compensation, the employer  
will still be unable to achieve his purpose of  
terminating the contract. The employer must  
resume the labour relationship with the  
employee, unless the employer can prove that 
the labour contract cannot be continued, but this 
is also very difficult.

19. Are there any changes in legislation planned 
in the future that will affect employment law 
in your jurisdiction? How should employers  
prepare for these changes?

According to the legislative plan of the 13th  

National People’s Congress and the 2019  
legislative plan of the State Council, there is 
no plan to revise the labour law in the next five 
years. However, the following legislation is likely 
to affect labour laws in future:

(a) 

(b)

(c)

(d)

(e)

(f)

Continue to Perform the Labour Contract. 
Where the employee requests to continue 
to perform the labour contract, the employer  
has to agree and compensate the wage 
losses of the employee after he has been  
terminated and make a supplementary  
payment of social insurance and housing 
fund. 

Pay Compensation for Wrongful Termination.  
The employer should pay the employee who 
asks for compensation at twice the severance 
standard or the employee is really unable to 
continue to perform the labour contract. 

Personal Information Protection Law 
and Personality Rights legislation within  
the Civil Law. The Legislative Council  
strengthens the protection of personal  
information and accountability for  
infringement of personal information  
security, which may affect the scope 
and manner in which employers protect  
employees’ personal information.

Military Service Law (Revision) and  
Ex-servicemen Protection Law. The  
legislation will strengthen the protection of 
citizens’ rights and interests after military 
service and retirement, including labour and 
employment rights.

Production Safety Law (Revision). Legislation  
will improve the production safety  
risk control, major accident potential  
investigation and treatment system, increase 
penalties for illegal acts, and improve the  
production safety insurance liability system.

Regulations on Unemployment Insurance 
(Revision). The point of the revision is to  
reduce the payment rate, raise the level of 
security benefits and increase fund payment  
items (preventing unemployment and  
promote the function of employment). 
The revision will directly reduce the  
labour cost of employers and increase the  
unemployment benefits of employees.

The Foreign Investment Law, which becomes 
effective from January 1, 2020. At the same 
time the Sino-foreign Equity Joint Ventures 
Law, Foreign-funded Enterprises Law and 
Sino-foreign Co-operative Enterprises Law 
shall be replaced. The employer should 
pay attention to the contents related to  
employment.

Regulations on the permanent residence of 
foreigners. In accordance with the reform 
and practice of permanent residence policies  
over the years, Laws and regulations will  
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In addition to the above-mentioned legislative  
plan, the Interpretations of the Supreme  
People’s Court on Some Issues concerning 
the Application of Laws for the Trial of Labour 
Dispute Cases (V) is in the process of drafting, 
which involve the limitation of labour dispute  
arbitration, evidence submitted, labour relations 
identifying and termination, overtime working 
identifying, etc. Employers should pay attention  
to this not only because it can influence the  
outcome of labour dispute cases, but also its 
role in guiding the labour management of the  
employer and the behaviour of the employee.
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management system, which will have a  
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living, tax payment and social insurance  
of foreigners in China.


