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Jurisdictional Q&A – Korea

1. What are the main laws and regulations  
relating to employment law in your jurisdiction?

The principal sources of law and regulation 
governing employment relationships in Korea  
are the Constitution, the Labor Standards  
Act and other statutes, individual employment 
contracts, internal employer work regulations, 
and collective bargaining agreements.  
 
Of pervasive significance in employment law is 
the Labor Standards Act, which stipulates the 
minimum standards for a wide range of working 
conditions.  These standards will supersede any 
provision of an employment contract, collective 
bargaining agreement (“CBA”) or work regula-
tion, which is less favorable from the employee’s 
point of view.  Generally speaking, in case of 
inconsistency between any two of the sources 
of employment regulation, usually the source 
whose provisions work to the greater advantage 
of the employee will trump the other.  

Following is a summary of each of the key  
sources of regulation.

(a) 

(b)

(c) 
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Constitution:  The Constitution of Korea 
establishes some basic principles of  
employment.  Article 32 provides that all  
citizens “have the right to work,” and  
contemplates legislation providing minimum 
wages and working conditions “to ensure  
human dignity.”  Article 32 also forbids  
gender discrimination in employment and 
work conditions.  At the same time, Article 
32 allows for “special protection” for working  
minors, and “preferential” work opportunities  
for military personnel and policemen or their 
family members following injury or death in 
the line of duty.

Jurisdiction: Korea

Labor Standards Act:  The Labor Standards 
Act (together with the related “presidential  
enforcement decree,” or implementing  
regulation, the “LSA”) is the central piece 
of legislation that prescribes the minimum 
working conditions that an employer must 
provide to its employees, including the  
minimum standards for working hours,  
overtime pay, vacation and other paid leaves, 
severance payment, and other allowances  
and benefits.  The LSA applies to every  
employer that continuously employs 5 or 
more employees, including foreign employers  
with 5 or more employees at any office or 
“workplace” in Korea (certain provisions of 
the LSA also apply to smaller companies).  
As mentioned above, the LSA standards will  
supersede any contractual terms that are, 
from the perspective of the employee,  
disadvantageous.  Violations of certain 
LSA provisions are punishable by criminal  
sanctions.

Other laws:  There are other statutes and  
related regulations governing various aspects  
of employment, notably the following: 

(i)     

(ii)

 

Various minimum standards:  the Minimum 
Wage Act, Employee Retirement Benefit  
Security Act, Act on the Protection of  
Dispatched Workers, Act on the Protection  
of Fixed-term and Part-time Employees 
and the Industrial Safety and Health Act;

Mandatory hiring guidelines: the  
Employment Security Act, the Employee  
Vocational Capability Promotion Act, 
the Equal Employment Opportunity and 
Work-Family Balance Assistance Act, the 
Act on Promotion of Employment and 
Vocational Rehabilitation of Disabled  
Persons, and the Act on Honourable  
Treatment and Support of Persons of  
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2. How are these laws and regulations enforced 
(For example, government agencies or other 
bodies)?

(a) Government oversight of employment  
matters rests with the following agencies:

(i) 

(ii)  

(iii)

(iv)

(b)  

 

3. Are employee representatives required 
by law in your jurisdiction? If so, what are 
their powers and what responsibilities are 
placed on the employer regarding employee  
representatives?

(a)  

Distinguished Service to the State; 

Mandatory social insurance:  the National  
Pension Insurance Act, the National  
Medical Insurance Act, the Employment 
Insurance Act, the Industrial Accident 
Compensation Insurance Act and the 
Wage Claim Guarantee Act;

Labor unions and labor-management 
relations:  the Labor Union and Labor  
Relations Adjustment Act, which covers  
labor union activity and dispute  
resolution, and the Act on Promotion of 
Employee Participation and Cooperation,  
which concerns labor-management  
councils and grievance procedures. 

Ministry of Employment and Labor:  The 
Ministry of Employment and Labor (the 
“MOEL”) exercises general oversight 
over employment matters, including  
investigation into compliance with the 
LSA standards and other statutes.  With a 
staff of labor inspectors, the Ministry has 
the authority to inspect workplaces and 
employee dormitories, as well as books 
and records, and question an employer 
and its employees.  The Ministry has the 
authority to initiate prosecution based on 
penal provisions of the relevant statutes.  
The Ministry also handles government 
policymaking vis-à-vis labor unions, labor 
unrest and other major labor issues.

Labor Relations Commission:  The Labor  
Relations Commission (the “LRC”), a  
quasi-judicial agency established under  
the MOEL, hears and reviews  
employee complaints of unfair labor 
practices in relation to labor union  
activity, such as discrimination based on 
labor union membership, and complaints  
of unjust dismissal or disciplinary  
action.  The LRC also mediates disputes 

between employers and labor unions.  
The LRC includes district committees, to 
which grievances may be filed in the first 
instance, and a national committee, to 
which a district committee ruling may be 
appealed.  In case of a finding of dismissal 
without just cause or other unfair labor 
practice, the LRC may order reinstatement  
of the employee, or require other  
necessary remedial steps.

The role of the court
Generally, employment-related litigation 
may be brought before district civil courts, 
the courts of first instance having general 
jurisdiction over civil matters.  An employee  
may, for example, bring suit for wrongful  
dismissal, seeking reinstatement or  
compensation, before a district civil court, 
in addition to or in lieu of pursuing the  
grievance before the LRC.  District court  
judgments may be appealed to an intermediate  
High Court, and from there to the Korean  
Supreme Court, the highest court.  

A decision of the LRC may be contested  
before an administrative court in a suit to  
invalidate the decision.  Criminal prosecutions  
based on penal provisions of the LSA or  
other statutes come before the criminal 
courts.  Appeals of an administrative court or 
criminal court decision may be taken to the 
High Court and then the Supreme Court.

Labor-Management Council:  Under the Act 
on the Promotion of Workers’ Participation 
and Cooperation (the “PWPC Act”), for any 
workplace with 30 or more employees, the 
employer must set up a Labor-Management  
Council (“LMC”) comprising 3 to 10  
representatives of the employees and an equal 
number of management representatives.   
Failure to set up an LMC where required is 
subject to a fine.  Employee representatives 
of the LMC are elected by employees by  
secret balloting.  The function of the LMC 
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Court enumerated the following set of factors 
that, to the extent they hold true, point to an  
employer-employee relationship:   

(i)   

 

(ii)

(iii)

(iv)

(v)

(vii) 

(viii)

5. What discrimination protections are  
available in your jurisdiction? Is there legislation 
regarding equal pay and transparency? 

The LSA prohibits employers from workplace 
discrimination based on grounds of nationality, 
religion or social status.  Also, discrimination 
against fixed-term, part-time and dispatched 
workers is prohibited under the Fixed-term 
Employees Act and the Dispatched Workers 
Act. Furthermore, discrimination based on 
age is prohibited by the Age Discrimination  
Prohibition in Employment and Aged  
Employment Promotion Act. 

There are three legislations which provide 
an equal pay equal work principle. The Equal  
Employment Opportunity and Work-Family 
Balance Assistance Act (the “Equal Employment  
Act”) prohibits gender discrimination by  
employers in recruitment, employment,  

 
(b)  

4. What are the key differentiators between 
an independent contractor and an employee  
(full-time or part-time) in your jurisdiction? 

The mandatory LSA standards and other key 
restrictions apply to “employees.”  Generally 
the term encompasses temporary as well as 
longer-term employees, and both full-time and 
part-time employees.  The LSA defines the term 
“employee” broadly as one who “offers work 
to a business or workplace for the purpose of 
earning wages.”  Expanding on this, the Supreme 

is to discuss and review a variety of matters 
bearing on employee-management relations. 
Some of these matters require a resolution 
by the LMC.  

An LMC must convene meetings every 3 
months and may convene specially as needs 
arise.  The quorum for LMC meetings is a  
majority of each side’s representatives, and 
LMC resolutions are passed by a supermajority  
of the members in attendance.  LMC by-laws, 
governing organization and procedure must 
be submitted to the MOEL.  

Unionization and collective bargaining:   
Employees are free to establish a labor 
union without any restriction and to demand  
collective bargaining.  Under Korean law, 
employees are entitled to certain basic labor  
rights in order to maintain and improve 
their wages and other working conditions: 
(i) the right to organize and form a union; (ii) 
the right to bargain collectively with their  
employers regarding their working  
conditions; and (iii) the right to go on strike, 
in other words, the right to act collectively in  
order to facilitate negotiation.  Interfering  
with the formation of a labor union, or  
otherwise interfering with any of the foregoing  
rights, constitutes an unfair labor practice and 
is strictly prohibited under the Labor Union 
and Labor Relations Adjustment Act.  Other 
examples of unfair labor practices include 
dismissal or other discriminatory actions on 
account of union activity; hiring employees  
on the condition that they withdraw  
from or refrain from joining a union, and  
impeding union activities.

The individual’s duties, time and location 
of work, are determined by the (supposed)  
employer. There are applicable work rules, 
and the person is substantially supervised 
and directed by the employer; 

The duties are not such that the individual is 
able to delegate them to a third party;

Work equipment and materials are not 
owned by the individual;

Remuneration is in correlation to the 
amount of work furnished by the individual, 
based on a fixed rate of pay, and income tax 
is withheld;

The relationship is continuous and the  
individual works exclusively for the  
employer;

The individual is classed as an employee  
according to other regulations;

The economic and social circumstances  
of the parties indicate an employment  
relationship.
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8. How are trade secrets protected in your 
jurisdiction? How can employers ensure that 
confidential information remains secure? 

Trade secrets are generally protected by the  
Unfair Competition Prevention and Trade  
Secret Protection Act (the “UCPTSPA”).

The Article 2 (3) of the UCPTSPA provides 
that (i) “acquiring trade secrets by theft,  
deception, coercion or other improper means, or  
subsequently using or disclosing the improperly  
acquired trade secrets,” (ii) “acquiring trade  
secrets with the knowledge that an act of  
improper acquisition of the trade secrets has 
occurred or when the lack of such knowledge 
was caused by gross negligence,” (iii) “using or 
disclosing trade secrets to obtain improper  
benefits or to damage the owner of the trade 
secrets while under a contractual or other duty 
to maintain secrecy of the trade secrets,” or (iv) 
“acquiring trade secrets with the knowledge 
that the trade secrets have been disclosed in the 
manner provided in (iii) when the lack of such 
knowledge was caused by gross negligence”  
would be infringement of a trade secret.   
Infringement of a trade secret is subject to  
criminal penalty and the company may claim for 
damages against the infringer. 

Therefore, the key issue is what kind of  
information could be regarded as trade secrets  
under the UCPTSPA. Article 2 (2) of the  
UCPTSPA defines “trade secrets” as information,  
including a production method, sale method, 
useful technical or business information for 
business activity, that (i) is not known publicly, (ii) 
is the subject of considerable effort to maintain 
its secrecy and (iii) has independent economic 
value.

Information means technical or business  
information under the UCPTSPA, and even if 
an individual piece of the information may not 
be a trade secret, the collection of pieces of  
information can be a trade secret if it meets the 
requirements of a trade secret.  Of course, a 
piece of information can qualify as a trade secret 
under UCPTSPA if it meets the requirements.  

promotion, retirement or other aspects of  
employment.  The Fixed-term Employees Act 
and Dispatched Workers Act prohibit employers  
from discriminating against fixed-term  
employees, part-time workers and dispatched 
workers in terms of pay or other working  
conditions compared with those of other  
workers engaged in the same kind of job. 

6. Are foreign workers permitted in your juris-
diction? What is the process for securing visas 
(if any) and are there any limitations placed on 
the employer (such as a cap)? 
 
The Korean immigration system requires for  
foreign workers to obtain the appropriate visas  
prior to entering Korea for business or work  
purposes. The application processes and  
required documents vary depending on the type 
of visa. 

Employers may not use or employ foreigners who 
do not have working visas.  If an employer hires a 
foreigner, who does not have the right to work in 
Korea, the employer may be subject to criminal  
penalties of imprisonment for up to 3 years or a 
fine of up to 20 million Korean won. 

7. What employment-related taxes are  
prescribed by law in your jurisdiction?

While there is no specific tax related to  
employment, employers should withhold  
income taxes from the wages paid to the  
employees, which range from 6 % to 42% of the 
wages.

Employers must pay premiums to ‘social safety 
net’ type funds on behalf of employees under  
the National Pension Insurance Act, the  
National Medical Insurance Act, the Employment  
Insurance Act, the Industrial Accident  
Compensation Insurance Act and the Wage 
Claim Guarantee Act. Employers must also  
withhold a part of employee wages and pay 
such withheld amount to the funds. Employer  
premiums and employee contributions are  
calculated as a percentage of wages.
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(b)

(c)

(d)

9. Are whistle-blowers protected in your  
jurisdiction and are companies required 
to have procedures in place to deal with  
whistle-blowers? 

The Act on the Protection of Public Interest 
Whistleblowers protects whistleblowers who 
report certain public interest issues, such as  
protection of public health, safety or  
environment. However, it is not required to 
have procedures in place to deal with general  
whistleblowers.

10. Are there established annual holiday  
entitlements in your jurisdiction?

Under the LSA, an employee who works a full 
year with at least 80 percent attendance must 
get at least 15 days of annual paid leave. In  
addition, an employee who has not completed 
a full year of work or has less than 80 percent 
attendance in a year gets one day of annual paid 
leave per month of full employment with perfect 
attendance. An employee with over three years 
of employment is entitled to an additional one 
day of paid leave for every two years following 
the first year, provided that total annual paid 
leave need not exceed 25 days.

11. What employee benefits are prescribed by 
law (For example, leave of absence, maternity 
and family leave rights)?

(a)  Working time and rest breaks:

The LSA imposes a maximum of 40 hours per 
week and 8 hours per day (excluding recess  
time) in a 5-day work week. A minimum  
recess time of 1 hour per every 8 hours of 
work or 30 minutes per every 4 hours of 
work must be given during work hours.

Generally, an employee may agree to an  
additional 12 hours of work a week. There 
is some flexibility, in that time exceeding 
40 hours per week or 8 hours per day, if  
average hours per week during a broader  
period do not exceed 40 hours, but this is 
subject to restrictions.

For work exceeding the maximum permissible  

hours, an employer generally must pay, in 
addition to ordinary wages, the following 
amounts:  (i) 50 percent of ordinary wages  
as overtime allowance; (ii) 50 percent of  
ordinary wages in the case of night shifts, 
performed between 10.00 p.m. and 6.00 
a.m.; and (iii) another 50 percent of ordinary  
wages for working on what should be a  
holiday. However, for overtime work, night 
time and holiday work, an employer may 
agree with employees to grant compensatory 
leave in lieu of additional wages.

Retirement Age
The mandatory retirement age under 
the amended Act on the Promotion for  
Employment of the Elderly is 60 years.

Maternity rights
An employer must allow 90 days of maternity 
leave (120 days for twins) of which at least 
60 days (75 days in case of twins) must be 
paid leave (the remaining 30 days or 45 days 
will be paid by the government) and at least 
45 days of leave (60 days in case of twins) 
must be allowed following childbirth. Paid  
maternity leave is also applicable to  
miscarriage and premature birth:  Five 
days of leave is allowed for employees who 
had a pregnancy period of up to the 11th 
week. Ten days of leave is allowed for those 
entering the 12th week to 15th week of 
pregnancy, thirty days of leave is allowed 
for those entering the 16th week to 21st 
week of pregnancy, sixty days of leave is 
allowed for those entering the 22nd week 
to 27th week of pregnancy, and the full  
ninety days of leave is allowed for those with 
at least 28 weeks of pregnancy.  

Women with infants under the age of one are 
entitled to at least 30 minutes of nursing time 
twice a day.

Female employees are also entitled to 
one day of unpaid leave per month as  
menstruation leave.

Paternity rights
An employer must grant at least five days 
of paternity leave, among which three days 
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(b)

(c)

(d)

(e)

12. How are dismissals managed in your  
jurisdiction (In terms of cause, notice and 
any other such formalities an employer must  
undergo)?

(a) 

must be paid leave if an employee whose wife 
has given birth requests such paternity leave 
within 30 days of childbirth. 

Parental rights
An employer, upon request, must grant up to 
one year of childcare leave to an employee  
who has a child (including an adopted  
child) who is 8 years old or younger or who 
is not past second grade in elementary 
school.  Since childcare leave is unpaid, the  
government compensates the employee 
through the Employment Insurance Funds at 
40% of normal wage.

The employees who are eligible for the 
parental leave may choose to use the “work 
hour reduction” in lieu of parental leave, with 
certain exceptions. The working hours after 
the reduction should be between 15 hours 
per week and 30 hours per week.

Just cause requirement for dismissal
Under the LSA, an employer cannot  
terminate an employee without “just 
cause.”  The term “just cause,” has been  
interpreted by the courts to mean such grounds 
that would, in the eyes of an “ordinary person,”  
constitute reasonable grounds for  
termination; that is, it must be a factor so 
significant that continuing the employment  
would be unduly burdensome for the  
employer. The employer has the burden  
of proof to show “just cause” and in  
practice, it is a very difficult standard to meet. 
Overall circumstances must be taken into  
consideration, including the severity and 
frequency of the alleged misconduct or poor 
performance.  Generally speaking, a single 
instance of negligence or incompetence for 
relatively minor aspects of work is unlikely 
to constitute just cause; gross and repetitive  
misconduct may constitute just cause.   
Internal company disciplinary standards are 
open to scrutiny and not determinative. 

Under the Korean Supreme Court  
precedents, termination without “just cause” 
is null and void and the employee is entitled 
to seek reinstatement, by filing with the 
LRC or to a court, and is entitled to claim 
back wages from the time of dismissal until  
reinstatement. In addition, an employer who 
does not follow the remedial order rendered  
by the LRC may be subject to administrative  
penalties in an amount not to exceed eighty 
million won over two years. Also, if an  
employer violates the final decision of  
reinstatement (after exhausting all appeals), 
it may be subject to criminal sanctions of  
imprisonment for not more than one year or 
by a fine not exceeding ten million won.

Protected employees
An employer cannot dismiss an employee  
during, or within 30 days following, a  
maternity leave or any period of leave for 
medical treatment for an industrial injury or 
disease.

Notice periods
Under the LSA, an employer must give at 
least 30 days’ advance notice of termination, 
or 30-days’ ordinary wages in lieu of notice.
 
Severance payments
Under the Employee Retirement Benefit  
Security Act (the “Retirement Benefit Act”), 
an employer must either pay a severance 
amount at the end of the employment  
relationship, or with employees’ consent, 
set up a retirement pension system.  The  
severance amount for each employee who 
has worked for at least one year is the  
equivalent of 30 days’ average wages  
(calculated by using wages for the 3 months 
preceding termination) for each year of 
continuous employment.  This applies to 
voluntary retirement as well as termination  
for cause. Interim payment of the  
severance amount accrued to date is allowed 
only in specific situations prescribed by the  
Retirement Benefit Act.

As an alternative to the retirement  
pension system, an employer may adopt  
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(i) 

(ii)

(iii) 

(iv)

In addition to the above conditions, where the 
number of employees to be dismissed exceeds 
an applicable threshold, the employer must file 
a report with the MOEL, 30 days in advance of 
the dismissal stating, among other things, the 
reasons for dismissal, the number of employees  
to be dismissed and the timeline for the  
dismissal. The applicable threshold is basically 
10 percent of the workforce: (i) 10 employees 
for a company with fewer than 100 employees; 
(ii) 10 percent of the employees for a company of 
100 to 999 employees; and (iii) 100 employees 
for a company of 1,000 employees or more.

Furthermore, an employer must rehire  
previously dismissed employees within three 
years of their dismissal if the employer decides 
to hire new employees for positions which are 
the same or similar to the ones previously held 
by the dismissed employees.

Among the conditions that must be satisfied, key 
terms such as ‘urgent managerial necessity’ or 
‘best efforts’ are not precisely defined under the 
LSA. In the case of a business transfer, merger or 
acquisition undertaken to prevent deterioration 
of the business, the LSA permits a presumption 
of ‘urgent managerial necessity’, but does not 
stipulate any specific criteria.

(e)

13. Is immediate dismissal possible in your  
jurisdiction? Under what circumstances is this 
permissible and what steps should employers 
take during such a dismissal? 

An advance notice is not required where it is 
impossible to continue the business because 
of natural disasters, armed conflicts, or other  
unavoidable causes, or where a worker has  
intentionally caused considerable difficulties 
to the business or damage to business assets.  
In addition, the advance notice obligation is  
exempted when the employee has been  
employed for less than three consecutive 
months. 

14. Are there rules on mass terminations? How 
should these be handled in your jurisdiction?

A collective dismissal, or lay-off or downsizing  
will normally correspond to what is termed 
‘dismissal for reasons of managerial  
necessity’ under Korean law. Under the LSA, 
just cause is generally required for dismissal.  
However, under Article 24 of the LSA, a  
collective dismissal is permitted and just cause 
will be deemed to exist for such dismissal when 
all of the following conditions are satisfied:  

either a “fixed contribution” system, whereby 
the employer contributes fixed amounts for 
the retirement pension, or a “fixed payment” 
system, whereby the amount to be paid at  
retirement is pre-determined. To adopt  
either type of system, the employer must  
obtain the consent of the labor union, if there 
is one that represents the majority of the 
employees, or in the absence of such a union, 
the consent of a majority of the employees, 
and file by-laws detailing the system with the 
MOEL. 

Procedural requirements for dismissal
If employment rules provide for a particular 
process for dismissal such as a disciplinary 
committee hearing, a dismissal that does not 
follow the stated process may be invalid.  In 
addition, the termination notice must be 
made in writing and include the reasons for 
the termination.

an ‘urgent managerial necessity’ exists and 
the employer is able to demonstrate such 
necessity;

the employer must exert its best efforts to 
avoid or minimize dismissals; 

the employer must apply fair and reasonable  
criteria in designating the employees to be 
dismissed; and

in connection with the above conditions (ii) 
and (iii), the employer must act in good faith, 
and 50 days in advance of such dismissal,  
‘consult with’ (which does not necessarily  
mean obtaining the consent from) a  
representative of the majority of the  
employees (there is no formality required to 
appoint such representative), or the labor  
union representing a majority of the  
employees if there is one.
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will review and determine the non-competition 
covenant on a case-by-case basis. The courts will 
consider the following factors: 

(i)    

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

The covenant not to compete is enforceable only 
for a limited time period which will be decided on 
a case-by-case basis.

16. Are there regulations on how employee  
privacy and personal data are handled by the 
employer?  What penalties can be imposed 
on the employer for failure to maintain any  
prescribed standards? 

(a)

(b) 

Generally, based on court precedents, in  
determining whether such a necessity exists, 
the overall circumstances of a company are 
taken into account. According to some court  
precedents, a collective dismissal for  
managerial reasons under the LSA may be valid 
so long as there is a persuasive showing of need 
for a collective dismissal to prevent a business 
crisis, even where the company does not face 
imminent insolvency. At any rate, the validity 
of a proposed collective dismissal should be  
determined on a case-by-case basis considering 
a variety factors such as the company’s financial 
condition, market conditions, competitiveness 
of business and other circumstances.

The related concept of ‘best efforts’ by the  
employer to avoid or minimize dismissals 
has been clarified by court decisions. Under  
Supreme Court precedents, suggestive factors 
include efforts by the employer: (i) to reduce  
labor costs by reducing (or freezing) wages or  
limiting extra work; (ii) to avoid new hiring; (iii) to  
use temporary leaves of absence in order to  
reduce labor costs; (iv) to offer voluntary  
retirement plans; (v) to discontinue employment  
agreements with temporary or part-time  
employees; (vi) to restructure the work force in 
an efficient way; and (vii)  to reduce other costs 
and expenses.

In all cases, the conditions and procedures for 
collective dismissals involve uncertainties and 
complexities. To avoid potential disputes, a  
company typically offers extra compensation to 
employees, in addition to their accrued statutory  
severance pay, as an inducement to voluntary 
retirement. The retirement package may vary 
widely from one situation to another. A typical 
amount ranges from 3 to 12 months’ wages (in 
addition to statutory severance pay), or amounts 
equal to statutory severance pay.

15. How are post-termination clauses enforced 
in your jurisdiction? (For example, non-compete 
clauses?) 

The Korean court precedents have generally  
respected non-competition covenants.  However,  
this is balanced against an employee’s freedom 
of choice. This means that the Korean courts 

the nature of the interest sought to be pro-
tected under the non-competition provision 
(whether there is a trade secret or other 
confidential information which is agreed not 
to be disclosed to third parties); 

the level/position of the employee prior to 
his/her termination; 

the nature of the restriction including the 
length of the restriction period, geographical 
scope and the work scope; 

compensation to the employee in  
consideration for the covenant, if any; 

the reason for termination of employment; 

the prevailing market practice in the  
relevant industry; and 

the public interest. 

Employees’ data protection rights
The Personal Information Protection Act 
(“PIPA”) is the general statute that addresses  
data protection in Korea. Under the PIPA, 
an employee may inspect, ask for correction  
of and suspend the use of any personal  
information of the employee handled by the 
employer.  

Employers’ data protection obligations
The PIPA requires, among other obligations, 
that the employer obtain the consent of 
the employee to collect, process, manage 
or transfer to a third party, any personal  
information of the employee. With respect 
to collection, processing and transfer of  
sensitive information such as thoughts,  
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unless there is “just cause” for termination 
of employment  and must assume and apply  
substantially the same employment terms (such 
as employment period, wages/benefits and  
severance pay), as applicable to the transferred 
employees prior to the transfer.  In contrast, in 
case of an asset transfer, the transferee does 
not, in principle, automatically assume the  
employment relations existing prior to the  
transfer.

There are no formalities that must be followed 
under labor law in relation to the transfer of 
employees in a business transfer.  Employee 
consent is not separately required since the  
employment relationship is transferred  
automatically, although if any employee objects  
to his/her transfer of employment, such  
employee may not be transferred and the  
transferor must continue to employ the  
objecting employee.  

A merger or acquisition in itself does not  
require consultation with or consent of any  
employee representative unless the CBA or the 
ROE provides otherwise.  However, any transfer  
of an employee to another entity requires 
his/her consent, including in the context of a  
business transfer.

To change the terms and conditions of the  
employment contract in relation to business  
transfer, the consent of the employee is  
required. 

To change the terms and conditions in the rules 
of employment in a manner disadvantageous 
to the employees, the employer must get the  
consent of the majority-representing labor 
union if there is one, or else the consent of 
a majority of the employees. If the change is 
not disadvantageous to the employees, only  
consultation is required.

18. What are the most common difficulties  
faced by employers when terminating  
employment? 

Please refer to the answer 12. It is very difficult 
to meet the criteria of just cause required for 
dismissal.

17. Is there any legislation with regards to  
transfer of undertakings in your jurisdiction? If 
so, to what extent does this protect employees 
and what should employers be aware of? 

There is no legislation regarding the transfer  
of undertakings in Korea. However,  
Korean courts have interpreted a “business  
transfer” which results in the automatic transfer of  
employment relationship as the transfer 
of a company’s business as a whole, which  
generally includes tangible and intangible  
properties, rights, relationships with consumers  
and suppliers, trade secrets, business  
organization, and goodwill having an economic 
value, according to a specific business purpose.  
Hence, irrespective of whether a transfer is 
termed an asset transfer, if the contemplated 
transaction substantially results in the transfer 
of a company’s business as a whole, it may be 
regarded as a business transfer by operation of 
law.  

In case of a business transfer, Korean courts 
have generally held that unless an employee 
objects to the transfer of his/her employment 
relationship, the employment relationship  
between the employer (i.e. the transferor) and 
the employee is automatically transferred to the 
transferee of the business.  Since employment 
relationships are automatically transferred, 
the transferee may not refuse to continue the  
employment of the transferred employees 

beliefs, labor union or political party  
affiliation, political opinions, health, sexual  
orientation and unique identifying  
information such as resident registration 
number (which is similar to a social security 
number in the U.S.),  driver license number, 
passport number and foreign registration 
number, a separate consent is required.  
However, the recently amended PIPA  
prohibits collection and use of the resident 
registration number with strict exceptions. 
Therefore, in principle, an employer must 
not collect, use and provide it even after  
obtaining prior consents from employees.  
An employer who does not comply with the 
PIPA is subject to criminal penalty.



10

LexisNexis Employment Law Guide 2020

About the Author:
  
Jeonghan Lee
Partner, Bae, Kim & Lee LLC

E: Jeonghan.lee@bkl.co.kr

Wookrae Lee
Partner, Bae, Kim & Lee LLC

E: Wookrae.lee@bkl.co.kr

Anthony Chang
Partner, Bae, Kim & Lee LLC

E: Anthony.chang@bkl.co.kr

About the firm:
  
Bae, Kim & Lee LLC

W: 
A:

T:
F:

www.bkl.co.kr/
133 Teheran-ro, 
Gangnam-gu, 
Seoul, 06133, 
Republic of Korea
+82 2 3404 0000
+82 2 3404 0001

19. Are there any changes in legislation planned 
in the future that will affect employment law 
in your jurisdiction? How should employers  
prepare for these changes?

As of the date of this publication, there is no  
notable forthcoming legislation governing labor 
and employment in Korea.


