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Jurisdictional Q&A – India

1. What are the main laws and regulations  
relating to employment law in your jurisdiction?

Employment laws in India comprise of both 
Central and State laws and can be broadly  
categorized into (i) Laws on Wages; (ii) Laws on 
Industrial Relations; (iii) Laws on Social Security 
and Welfare Benefits; and (iv) Laws on Working 
Conditions, Health and Safety. The applicability  
of and compliance with the legislations is  
dependent on the nature of the establishment 
(manufacturing or non-manufacturing), number 
and category of employees and wage threshold  
of the employee. Employees are categorized  
into ‘workman’ and ‘non-workman’. The  
‘non-workman’ category are typically those 
who are engaged in managerial or supervisory  
capacity. The main laws and regulations  
regulating employment in the country are as 
follows: 
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2. How are these laws and regulations enforced? 
(For example, government agencies or other 
bodies?) 

Regulatory authorities have been specified  
under each labour legislation in India for  
enforcement of the law. Most of the authorities 
have set checks and balances in place to identify 
any non-compliance on part of the employers/
establishment. For this purpose, authorities  
(typically, the labour inspectors) conduct  
random inspection visits to the establishments 
under their jurisdiction to check the records  
maintained by the employer under the  
applicable laws and verify compliance thereof.  
Apart from this, the authorities also take action  
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Industrial Disputes Act 1947 (“ID Act”) (for 
regulation and settlement of industrial disputes);
Industrial Employment (Standing Orders)  
Act 1946
State Shops and Establishments legislations 
(“S&E Acts”) (for regulating conditions of work);
State Labour Welfare Fund legislations;
State National and Festival Holidays legislations; 
Factories Act 1948 (for regulating the labour in 
factories);
Contract Labour (Regulation and Abolition) Act 
1970 (for employment of contract labour and 
abolition in certain circumstances); 
Employees’ Provident Funds and Miscellaneous  
Provisions Act 1952 (“EPF Act”) (for institution  
of provident fund, pension fund and  
deposit-linked insurance for employees);
Employees’ State Insurance Act 1948 (“ESI Act”) 
(for benefits in case of sickness, maternity and 
employment injury); 

Jurisdiction: India

Employees’ Compensation Act 1923;
Equal Remuneration Act 1976;
Payment of Bonus Act 1965 (for payment 
of bonus to persons employed in certain  
establishments on the basis of profits or on 
the basis of production or productivity and for  
matters connected therewith);
Payment of Gratuity Act 1972 (for payment of 
gratuity to employees and connected matters);  
Payment of Wages Act 1936;
Sexual Harassment of Women at Workplace 
(Prevention, Prohibition and Redressal) Act 
2013; 
Maternity Benefit Act 1961 (for regulating  
employment of women in certain establishments  
for certain period before and after child-birth, 
payment of maternity benefit and certain other 
benefits);
Minimum Wages Act 1948;
Trade Unions Act 1926 (“TU Act”); 
Child Labour (Prohibition and Regulation) Act 
1986; and 
Rights of Persons with Disabilities Act 2016 
(“Disabilities Act”)
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on the basis of the complaints received by 
it. In case of an industrial dispute, informal  
consultations are conducted by the relevant  
labour authority between the employer and  
employee(s) concerned. These consultations are 
in the nature of personnel management advisory  
services (“PMAS”) which is an initiative of the 
Ministry of Labour to provide advice, guidance  
and assistance on matters relating to  
personnel management including the  
development of management policies and 
the organization of personnel and industrial  
relations. Under PMAS, the authority conducts 
informal meetings to facilitate resolution of 
issues between the employer and workmen. 
Where no resolution is reached, the labour  
authority makes a reference of the dispute  
under the ID Act to a Board, Court or Tribunal, 
as the case may be, for adjudication.   

The ID Act, which is considered the key legislation 
for regulation and maintenance of industrial 
relations, provides for the following regulatory  
authorities: (1) Labour Commissioners/ 
Conciliation Officers, (2) Boards of Conciliation,  
(3) Courts of Inquiry, (4) Labour Courts,  
(5) Industrial Tribunals, and (6) National  
Tribunals. Apart from this, social security  
legislations like the EPF Act, ESI Act and  
Gratuity Act have constituted separate  
adjudicating authorities which include  
the Regional/Central Provident Fund  
Commissioners, ESI Inspectors, and Controlling  
Authorities respectively. Additionally, a Central  
Government Industrial Tribunal (CGIT)-cum- 
Labour Courts have been set up for  
adjudication of industrial disputes. Recently, the 
Appellate Tribunal under the EPF Act has also 
been merged with the CGIT.

3. Are employee representatives required 
by law in your jurisdiction? If so, what are 
their powers and what responsibilities are 
placed on the employer regarding employee  
representatives? 

In order to promote measures for securing  
and preserving amity and good relations  
between the employers and workmen, the ID Act  
provides for the constitution of a works  
committee in establishments where the  

number of workmen is 100 or more on any day 
in the preceding 12 months. A works committee  
is constituted pursuant to an order of the  
relevant government authority in this regard. 
The committee consists of representatives of 
employers and workmen engaged in a particular  
establishment. The representative are  
appointed in a manner to afford equal  
representation to the various categories, 
groups and classes of workmen engaged in, and 
to the sections, shops or departments of the  
establishments. Further, the number of  
workmen representatives is required to be  
either equal to or more than that of the 
employer. The works committee also enters 
into matters of common interest or concern and  
endeavours to resolve any material difference of 
opinion in respect of such matter.

Apart from the above, a registered trade union 
is entitled to have its office-bearers recognized 
as ‘protected workmen’. A protected workman 
is granted certain immunities under the ID Act. 
For instance, in order to alter the conditions of 
service of a protected workman or to discharge  
or punish him during the pendency of a  
proceeding in respect of an industrial dispute,  
the employer is required to obtain prior  
permission of the relevant labour authority. A 
minimum of 1% of the total number of workmen  
employed are required to be identified as  
protected workmen subject to a minimum of 5 
and a maximum of 100.  

4. What are the key differentiators between 
an independent contractor and an employee  
(full-time or part-time) in your jurisdiction? 

An independent contractor is a person who  
produces a given result for the principal based 
on the instructions and directions of the  
principal. The arrangement with an independent 
contractor is on a principal-to-principal basis 
whereby the contractor renders services to the 
principal. No employer-employee relationship  
exists in such an arrangement. It is not a  
contract of personal service, i.e. where the  
employer employs a person to do work for him 
under his control, directs the time when the 
work shall be done, the means to be adopted,  
and the method of work. It is a contract for  
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shall be ineligible or discriminated against in 
respect of any employment or office under the 
State, on the grounds only of gender.

Apart from the above, the Disabilities Act  
prohibits discrimination on grounds of  
disabilities in matters of employment in  
government establishments. The Equal  
Opportunities policy is required to be  
formulated by the employers and provide  
additional facilities or special benefits to  
disabled employees in order to increase their 
accessibility in terms of special leave, training  
programs, workplace infrastructure and  
communication technologies. 

The Scheduled Castes and Scheduled Tribes 
(Prevention of Atrocities) Act 1989 prohibits 
refusals to deal with, denial of opportunities 
including access to services or contractual  
opportunities for service to, refusal to carry out 
business on ordinary terms with, or to abstain 
from professional or business relations with  
individuals belonging to the scheduled castes 
and scheduled tribes.

6. Are foreign workers permitted in your  
jurisdiction? What is the process for securing  
visas (if any) and are there any limitations placed 
on the employer (such as a cap)? 
 
Employment of foreign nationals is permitted  
in India subject to possession of a valid  
employment visa by such foreign national. An 
employment visa is not granted for jobs for 
which qualified Indians are available or for  
routine, ordinary, secretarial or clerical 
jobs. It is granted to highly skilled/ qualified  
professionals or to persons engaged or  
appointed on a contractual or employment  
basis. A foreign national being sponsored for an 
employment visa in any sector should draw a  
salary in excess of approx. USD 25,000 per  
annum. However, this condition of an annual 
floor limit on income will not apply to: (i) ethnic  
cooks, (ii) language teachers (other than  
English language teachers) or translators, (iii) 
staff working for the concerned Embassy or 
High Commission in India, and (iv) foreigners,  
eligible for ‘E’ visa for honorary work with 
non-governmental organisations registered in 

service on a principal-to-principal basis, i.e. 
where the employer employs a person to do 
certain work, but leaves to the person to decide 
how that work shall be done, and the steps to 
be taken. Further, an independent contractor is 
not entitled to statutory benefits/facilities that 
are applicable to employees under Indian labour 
legislations. 

Unlike an independent contractor, an employee  
(whether full time or part time) has an  
employer-employee relationship with the  
employer. Courts in India typically consider  
inter-alia the following tests to determine 
whether there is a master-servant relationship 
between two parties: (i) test of control and  
supervision; (ii) integration test; (iii) who is the 
appointing authority; (iv) who is the pay master; 
(v) who can dismiss; (vi) how long alternative 
services last; (vii) the nature of the job (whether 
professional); (viii) nature of the establishment; 
(ix) the right to reject; and (x) supply of machine 
and equipment. Employees are also entitled to 
various benefits under the labour legislation  
in India while the benefits given to the  
independent contractors are solely contractual. 

5. What discrimination protections are  
available in your jurisdiction? Is there legislation 
regarding equal pay and transparency? 

The Constitution of India grants several  
fundamental rights to the citizens of India such 
as the right to equality, prohibition of the State 
from discrimination on the grounds of religion, 
race, caste, gender or place of birth and enables  
the State to formulate anti-discrimination 
laws. The Equal Remuneration Act 1976  
(“ER Act”) of India provides that no employer  
shall discriminate against women in matters of  
recruitment for the same work or work of a 
similar nature or in any condition of service 
subsequent to recruitment such as promotion, 
training or transfer. The ER Act also provides  
for payment of equal remuneration to male 
and female employees for the same work 
or work of similar nature. Additionally, the  
Constitution of India (“Constitution”) provides  
that the State shall secure equal pay for 
equal work for both men and women. The  
Constitution further guarantees that no citizen 
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Apart from the above, the social security  
legislations such the EPF Act and the ESI Act in 
India require certain contributions to be made 
by the employer and employees (covered under 
the respective legislations) on a monthly basis 
towards provident fund, pension, employees’ 
deposit-linked insurance and certain benefits 
in case of sickness, maternity and employment 
injuries.  Foreign nationals working in notified 
establishments are also covered as international 
workers by the provisions of EPF Act. Under the 
EPF Act both the employees and the employer 
are required to contribute to such provident 
fund at the rate of 12% of the basic wages (Basic 
wages means all emoluments which are earned 
by an employee in accordance with the terms 
of the contract of employment and which are 
paid, or payable in cash to such employee). Out 
of the 12% stated aforesaid, 8.33 % is remitted 
to the pension fund. Under the ESI Act both 
the employer and the employee are required to 
make a contribution to the fund established by 
the Employee’s State Insurance Corporation.  
The employer is required to contribute at 
the rate of 4.75% of the gross salary of the 
employee and the employee is required to  
contribute at the rate of 1.75% of its gross  
salary towards the fund. These benefits can 
also be provided by way of private trust funds  
subject to obtaining exemption under the  
relevant legislations and conditions prescribed 
thereunder. 

The Gratuity Act provides for the scheme of 
payment of gratuity to an employee after he 
has rendered continuous service for not less 
than 5 years on superannuation, retirement or  
resignation, termination or on death or  
disablement due to accident or disease. Gratuity 
is payable for every completed year of service or 
part thereof in excess of 6 months at the rate of 
15 days’ wages, based on the rate of wages last 
drawn by the employee, subject to a maximum of 
INR 2,000,000 (USD 28,784) (unless a higher 
amount is agreed contractually). Unlike EPF Act 
and ESI Act there is no contribution required 
from the employees in case of gratuity. 

The Bonus Act provides for the payment of  
annual bonus to eligible employees at a  
minimum rate of 8.33% of the salary earned 

the country, without salary.  

Foreign nationals are eligible for an employment 
visa if they are coming to India: (i) as consultants 
on a contract for which the Indian company 
pays a fixed remuneration, (ii) as self-employed 
foreign nationals coming to India for providing 
skilled services as independent consultants, 
(iii) to provide technical support or services,  
transfer of know-how or for which the Indian 
company pays fees or royalty to the foreign  
company, (iv) as engineers or technicians coming 
to install and commission equipment, machines 
or tools in terms of a contract for the supply of 
such equipment, machines or tools. 

If the employment visa is issued for a period 
of more than 180 days, a registration with the  
concerned ‘Foreigners Regional Registration 
Office’ is required within 14 days of arrival. 
The duration for which an employment visa is 
granted varies from 2-5 years, depending upon 
the purpose for which the foreign national is 
coming to India. No change of employer shall be 
permitted during the term of the employment 
visa. In cases where the foreign national desires 
to change the employment to another company 
or organisation, he or she will have to leave the 
country and apply for a fresh employment visa. 

7. What employment-related taxes are  
prescribed by law in your jurisdiction?

Certain States in India levy a tax on every  
person engaged in any profession, trade, calling 
or employment in the said State. Every person  
liable to pay professional tax is required to obtain 
an enrolment certificate under the professional 
tax laws and undertake necessary compliance in 
this regard. Further, every company is required 
to withhold professional tax on behalf of its  
employees and deposit the same with the  
Government exchequer. The rate of tax is  
dependent on the number of employees and 
their monthly salaries. Every such company is 
also required to obtain a registration certificate  
in its capacity as an employer and also obtain 
an enrolment certificate. The rate slabs of  
professional tax vary from State to State subject 
to the maximum of INR 2,500 (approx. USD 35) 
per annum.
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In case of unauthorised use of intellectual  
property by an employee, the employer not only 
can seek injunctive relief and damages under 
the contract but also has civil and/or criminal 
remedy (as may be relevant) prescribed under 
the relevant statutes on intellectual property 
for infringement. Prohibiting an employee from 
disclosing commercial or trade secrets is not in 
restraint of trade. The effect of such a clause 
on non-disclosure of trade secrets is not to  
restrain the employee from exercising a lawful  
profession, trade or business within the meaning 
of Section 27 of the Indian Contract Act 1872.

9. Are whistle-blowers protected in your  
jurisdiction and are companies required 
to have procedures in place to deal with  
whistle-blowers? 

The Companies Act 2013 (“Companies Act”) 
read with the Companies (Meetings of Board 
and its Powers) Rules, 2014 prescribes the  
requirement of listed companies to  
mandatorily establish a vigil mechanism for 
their directors and employees to report their 
concerns or grievances. The vigil mechanism 
is required to provide for adequate safeguards 
against victimization. Although the Companies  
Act and rules framed thereunder do not  
specifically provide for the manner of filing a 
whistle blower complaint, it is common to p 
rovide in a whistle blower policy that  
anonymous complaints will not be investigated.

10. Are there established annual holiday  
entitlements in your jurisdiction?

The Factories Act as well as the S&E Acts  
provide for certain number of days as annual 
leave with wages that the employees are entitled 
to. Such annual/earned leaves varies from State 
to State and ranges between 12 days to 30 days. 
Unavailed annual leaves are typically allowed to 
be carried forward to the next year subject to a 
prescribed cap. Some S&E Acts also provide for 
sick and casual leaves. In addition to the weekly 
holidays and compensatory holidays, employees 
are also entitled to national holidays such as 
Republic Day (January 26), Independence Day 
(August 15) and Gandhi Jayanthi (October 2) in 
most States. Employees are further entitled to  

by such employee during the accounting year  
regardless of whether the employer has made a 
profit or loss in the accounting year in which the 
bonus is payable. However, bonus is not payable 
by a new establishment in the first 5 accounting  
years if there is no profit. Further, where an  
employee has not worked in an establishment 
for the entire year but not less than 30 days, 
bonus will be payable to him on a pro-rata basis. 

Further, the State LWF Acts governing matters 
relating to the welfare of labour working in a 
particular State, provide for the constitution of 
a fund (maintained by the State Government) 
for the purposes of promoting and financing  
activities connected with the welfare of the 
labour in such States. The applicability of the 
relevant State specific LWF Acts depend on the 
number and salary threshold of the employees 
engaged in an establishment. The LWF Acts  
require an employer to make contributions to 
the labour welfare fund on behalf of itself and 
the employee.

8. How are trade secrets protected in your  
jurisdiction? How can employers ensure  
confidential information remains secure? 

Trade secrets can be protected under various 
statutes, including contract law, copyright law, 
and the principles of equity. Judicial precedents 
have held that an employee who comes into  
possession of business or trade secrets or  
confidential information relating to the  
employer during the course of employment, 
is expected to act as a fiduciary and cannot  
disclose it to others.   

Further, considering trade secrets are viewed 
as the intellectual property of the employer,  
the employer has a legal right to claim  
protection of its trade secrets from anyone who 
is not authorized to use it. In this regard, Courts 
have held that the programmes, files, data, client 
records, and all such material which has come to 
one’s knowledge or has been developed during 
employment and which is per se confidential is 
considered to be the intellectual property of the 
employer. 
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13. Is immediate dismissal possible in your  
jurisdiction? Under what circumstances is this 
permissible and what steps should employers 
take during such a dismissal? 

A summary dismissal (i.e. without notice) is 
possible in cases of termination on account of 
misconduct. However, prior to such dismissal, a 
domestic inquiry is required to be undertaken 
and the employee is required to be allowed an 
opportunity to be heard. 

A ‘no - cause’ termination can also be effectuated  
immediately by pay in lieu of the notice  
and in case of workman category employee,  
payment of retrenchment compensation  
in addition to notice pay is required. 

14. Are there rules on mass terminations? How 
should these be handled in your jurisdiction?

In the context of mass lay-offs and  
terminations, the process under Indian law 
depends on whether the impacted employees 
are workmen or non-workmen. The Industrial 
Disputes Act 1947 (“ID Act”) prescribes the 
process for retrenchment of workmen category 
employees and termination of a workman for 
any reason other than on grounds of discipline, 
voluntary retirement, superannuation, expiry of 
fixed term contract and continued ill-health is 
referred to as ‘retrenchment’ under the ID Act. 
The process of retrenchment under the ID Act 
requires the following conditions in addition to 
those under contract and policies to be complied 
with in respect of workmen category employees 
who have rendered continuous service of not 
less than one year: 

•     
 
 
 

• 
 
 
 
•   

5 to 7 holidays from a list of holidays notified 
by the respective state governments for each  
calendar year under the Negotiable Instruments 
Act 1881.

11. What employee benefits are prescribed by 
law? (For example, leave of absence, maternity 
and family leave rights?) 

Subject to the applicability of a statute to an 
employee or an employer, employee benefits 
that are prescribed by law include the following: 
employee’s provident fund, employee’s state  
insurance, maternity benefit (including  
maternity leave and maternity bonus), statutory 
bonus, leave (sick, casual and annual), earned 
leave encashment, gratuity, overtime payment, 
and disability benefits.

12. How are dismissals managed in your  
jurisdiction? (In terms of cause, notice and 
any other such formalities an employer must  
undergo?) 

The applicability of labour legislations  
pertaining to termination in India are  
dependent on various factors which  
inter alia include the nature of the  
establishment, the category of employees 
(whether workman or non-workman), and 
the location of the establishment. While the  
Industrial Disputes Act provides for the  
termination of workmen category employees, 
the termination of non-workmen category 
is regulated by the State-specific Shops and  
Establishments legislations, along with the 
terms of his/ her employment contract and  
company policies. The relevant laws prescribe  
the minimum notice period, payment in lieu 
of notice and severance payments to be  
given to the employee at the time of termination.  
Termination for misconduct/gross misconduct 
will need to be preceded by a domestic enquiry 
following the principles of natural justice. A full 
and final settlement is done by the employer  
by making payments of all the statutory and  
contractual dues to the employee. 

1 months’ notice (or longer notice if provided  
in the employment contract) in writing  
indicating the reasons for retrenchment 
or pay wages in lieu of such notice to the  
workmen; 
payment of retrenchment compensation  
equivalent to 15 days’ average pay for every 
completed year of continuous service or any 
part thereof in excess of 6 months; and
post-facto notification to the concerned  
labour authority by filing the prescribed  
form within the prescribed time (typically 3 
working days). 
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employment, the terminated employees will be 
entitled to all contractual and statutory dues 
such as salary, leave encashment, provident 
fund, gratuity (if the employee has completed 
4 years and 240 days of continuous service),  
statutory bonus (applicable if earning INR 
21,000 (USD 325 approx.) or less per month), 
notice pay, and retrenchment compensation 
(in case of workmen category), and other  
contractual dues under the terms of  
employment and company policies such as  
severance payments. 

It is important that the outgoing employees are 
made to sign a full and final release at the time of 
cessation of employment, whereby they waive 
their right of action, claim, and challenge on any 
issue arising out of their employment with the 
company. The full and final settlement amount is 
payable on the last date of employment or within  
2 days of such termination. Certain post facto  
filings are also required to be made under  
certain labour laws such as the EPF Act, the  
Employees’ State Insurance Act 1948 (if  
applicable) and the Payment of Gratuity 
Act, 1972 etc. on account of termination of  
employment.

15. How are post-termination clauses enforced 
in your jurisdiction? (For example, non-compete 
clauses) 
  
Non-compete restrictions beyond the term of 
employment are not enforceable under Indian  
law and any agreement on such obligations 
is void. However such restrictions are often  
inserted in contracts to act as a deterrent from 
unfair competition. Although, an employer  
cannot restrain its employee from leaving 
his/ her employment to join a competitor, the  
employer can take measures to protect its  
business, proprietary information and  
intellectual property in such an eventuality. 
Contractual obligations in the form of restraints 
as non-disclosure obligations of confidential  
information, assignment of intellectual property 
rights of any intellectual property created while 
in employment, and non-solicitation obligations 
etc. can be imposed on the employees to protect 
the employer on the departure of its employees.

Additionally, in the case of the employers of 
factories, mines and plantations, who have 
employed 100 workmen or more on an  
average per working day for the preceding 12 
months are required to comply with  
certain different conditions. In such cases, prior  
permission of the appropriate labour authority  
is required to be obtained before effecting a 
retrenchment, along with the requirement of 
serving a 3 months’ notice of retrenchment 
to the workmen or pay in lieu thereof. The  
authority has the discretion to grant or withhold 
such permission after making enquiries. 

Courts in India have upheld reasons such as 
redundancy, business exigencies, business  
restructuring, excessive workforce or  
economic slowdown of business to be  
justified reasons for retrenchment. The process of  
retrenchment further involves compliance 
with the “last in, first out” rule as contemplated  
under the ID Act s 25G, unless there are  
justifiable reasons which are recorded in writing 
to deviate from such principle. Reasons such as 
employees possessing special skill, experience,  
or aptitude in the particular branch of the  
business as compared to those retrenched have 
been upheld by the courts to be justified reasons  
for deviation from s 25G.  A seniority list is  
required to be prepared of the workmen  
belonging to the category or department from 
which the retrenchment will be effected. This 
list is to be displayed 7 days in advance of  
effecting the retrenchment to demonstrate the 
implementation of the last in first out principle. 
Further, under s 25H of the Act, the company is 
required to give preference to the retrenched 
workmen in the matters of re-employment over 
other persons, where a vacancy in the same  
position arises in the company. Section 25H 
does not give the workman the right to secure  
employment on the previous terms and  
conditions of service. 

In case of non-workmen employees, termination 
would need to be undertaken as per the terms of 
their contract of employment, company policies  
and the relevant shops and establishments  
legislation, which typically requires 30 days’ 
notice or pay in lieu thereof to be given to the 
employee for termination. Upon termination of 
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(IT Act s 72A). Affected individuals may also 
bring civil actions for breach of contract.  
Further, a breach of confidentiality and  
privacy (ITA Act s 72) may be punished with  
imprisonment of up to 2 years, a fine of up to one 
lakh Rupees, or both.

17. Is there any legislation with regards to  
transfer of undertakings in your jurisdiction? If 
so, to what extent does this protect employees 
and what should employers be aware of? 

Regulations governing transfer and termination  
of undertaking are set out under the ID 
Act. Under the ID Act, employees who fall  
under the category of “workmen” enjoy certain  
statutory protections and rights in case of 
transfer of undertakings. As per the ID Act,  
employees who are categorized as “workmen” in 
addition to the provisions of their employment 
contract and policies of the company (if any) ae 
entitled to notice pay and compensation. 

Employees who are not categorized as  
workmen under the ID Act do not enjoy the same 
protection. They are governed by the provisions 
of their employment contract, policies of the 
company and the shops and establishments act 
of the State where the employees are located. 
In addition to this, the employees (whether as a 
“workman” under the ID Act or otherwise) shall 
be entitled to any and all benefits prescribed  
under specific local laws/ state legislations of 
the specific jurisdictions where the employees 
are retained. 

18. What are the most common difficulties  
faced by employers when terminating  
employment? 

Before terminating any employee, the employer  
is required to determine the grounds of  
termination, i.e. whether it is a termination 
simpliciter or termination for cause. In case 
of termination for cause, the employer shou 
ld be able to demonstrate a detailed enquiry 
has been done, the employee has been given  
an opportunity of hearing before effecting  
the termination, and due process under 
law and contract has been followed. Proper  
documentation should be maintained through 

16. Are there regulations on how employee  
privacy and personal data are handled by the 
employer?  What penalties can be imposed 
on the employer for failure to maintain any  
prescribed standards? 

With respect to data protection, privacy of  
sensitive personal data or information is  
governed by the Information Technology Act 
2000 (“IT Act”) and the Information Technology 
(Reasonable security practices and procedures 
and sensitive personal data or information) 
Rules, 2011 (“Data Protection Rules”) Under 
the Data Protection Rules r 3, sensitive personal  
data or information has been defined as  
personal information that consists of information 
relating to (i) password; (ii) financial  
information such as bank account or credit 
card or debit card or other payment instrument  
details; (iii) physical, physiological and  
mental health condition; (iv) sexual orientation;  
(v) medical records and history; (vi) biometric 
information; (vii) any detail relating to the above 
clauses as provided to a body corporate for  
providing service; and (viii) any of the  
information received under above clauses by 
a body corporate for processing, storing or  
processing under lawful contract or otherwise. 

The Data Privacy Rules r 5(1) provides that, 
the company has to obtain the consent of the 
providers of information only for sensitive  
personal data. Rule 5(6) of the Data Privacy  
Rules gives the providers of information the 
right to review the information they had  
provided as and when requested by them and 
ensure that such information found inaccurate 
or deficient should be corrected or amended. 
There are general sanctions and penalties for 
entities that handle sensitive personal data 
or information and that: (a) fail to implement 
and maintain reasonable security practices 
and procedures; and (b) cause wrongful loss or 
gain to any person. Organizations that commit  
violations involving sensitive personal data or 
information may be liable for damages up to 
five crore rupees to the affected individual (IT 
Act s 43A). Organizations that disclose personal  
information in breach of their contract also may 
be punished with imprisonment of up to three 
years, a fine of up to five lakh Rupees, or both  
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•

Considering that the aforementioned  
proposals essentially intend to consolidate the 
several labour legislations into single codes 
while introducing change to provide ease of 
doing business in India, it is advisable that  
employers keep themselves updated with 
the developments in this regard and seek  
timely legal advice to ensure alignment with the 
new changes as and when they are introduced.  
Further, in order to facilitate a smooth transition 
to the new labour codes, the employers should 
get the relevant documentation in order. The 
employers would be required to revamp their 
registers, re-examine the manner of splitting of 
wages for making social security contributions, 
etc. 

the process to show the employer’s bona fide. 
The challenge typically faced by employers 
is not having been able to collate sufficient  
documentary proof to corroborate the  
allegations against an employee. The category of 
employee (whether workman or non-workman) 
should be examined before initiating the process 
to determine the laws and regulations applicable  
in a particular case. Further, in cases of mass  
terminations, parity should be maintained in 
terms of compensation given to employees 
to avoid claims of discrimination. Apart from 
the above,  difficulties are typically faced by  
employers in cases where the employee has 
absconded from the services, trade unions are 
involved, compliance with last in-first out, claims 
of wrongful termination, demand for higher  
severance, etc. 

19. Are there any changes in legislation planned 
in the future that will affect employment law 
in your jurisdiction? How should employers  
prepare for these changes?

Certain big ticket reforms have been proposed  
by the Ministry of Labour and Employment, 
Government of India (MoLE) to consolidate, 
simplify and make the labour legislations  
investor friendly. Some of these reforms include:

•   

•

•

The Labour code on Wages Bill (Wages Bill) 
which aims to consolidate multiple laws on 
the subject of wages i.e. Wages Act, Minimum 
Wages Act, the Bonus Act, and the Equal  
Remuneration Act. 
The Labour code on Industrial Relations 
which seeks to consolidate the Industrial 
Disputes Act, the Trade Union Act and the 
Standing Orders Act into one single piece of 
legislation. 
The Labour Code on Social Security and  
Welfare consolidates a total of 15 labour 
laws including EPF Act, ESI Act, MB Act,  
Gratuity Act, Compensation Act,  
Unorganised Workers’ Social Security Act, 
2008, and various Welfare Cess /LWF Acts. 
The Labour Code on Occupational Safety,  
Health and Working Conditions to  
consolidate the law already covered under 
the Factories Act.

The Paternity Benefit Bill, 2017 (Paternity 
Bill) proposed to provide paternity benefit 
for 15 days of which not more than 7 days 
shall precede the date of expected delivery  
provided that paternity benefit shall be 
availed up to 3 months from the date of  
delivery of the child. The Paternity Bill 
also provides to a father, similar benefits  
including crèche facilities, protection from 
dismissal during absence etc. that are  
provided to women under the MB Act. It 
provides for formulation of Paternal Benefit 
Scheme and Paternal Benefit Scheme Fund 
by Central Government.
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