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subject to the Guidelines on Foreign  
Participation in the Distributive Trade Services  
issued by the Ministry of Domestic Trade  
and Consumer Affairs (“MDTCA”). With effect 
from 6 January 2010, all proposals for foreign 
participation in distributive trade in Malaysia 
and any ancillary business are subject to the 
approval of the MDTCA that requires foreign 
equity holders to appoint Bumiputera director/
directors.

In general, Malaysia is an open and welcoming  
jurisdiction that actively invites foreign  
investments.

2. What are the key laws and regulations that 
govern company law in your jurisdiction?

(a) 

(b)

(c)

(d)

1. What is the general situation for  
foreign companies in your jurisdiction? (For  
example, common presence, difficulty to  
setup, restrictive system, open and welcoming  
jurisdiction?) 

A “foreign company” is defined under the  
Companies Act 2016 (“CA 2016”) s2(1) as:

(a)

(b)

Foreign companies can establish their presence 
in Malaysia via the following methods:

(a) 

(b) 

With the liberalisation of the equity policy in  
Malaysia in year 2009, foreign investors may 
generally hold 100% equity in a majority of  
business sectors. There are however some  
sectors which do not permit 100% foreign  
equity ownership of the company. Those  
sectors include water, telecommunications,  
courier services, oil and gas, large scale  
solar, insurance, Islamic insurance and the  
financial sector.

Foreign business operators engaged in the  
distributive trade services in Malaysia are  
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a company, corporation, society, association  
or other body incorporated outside 
Malaysia; or

an unincorporated society, association or 
other body which under the law of its place 
of origin may sue or be sued, or hold property 
in the name of the secretary or other officer 
of the body or association duly appointed 
for that purpose and which does not have its 
head office or principal place of business in 
Malaysia.

incorporation as a local company; or

registering the foreign company (commonly  
known as branch office) whereby the  
company must have the same name as the 
name registered in its country of origin.

CA 2016, which governs companies in  
Malaysia came into force in stages from  
31 January 2017;

the Registration of Business Act 1956 
which provides for the registration  
requirements for business of partnerships and  
sole proprietorships;

the Limited Liability Partnerships Act 
2012 which governs the registration,  
administration and dissolution of limited  
liability partnerships; and

the Companies Commission of Malaysia 
Act 2001, which establishes the Companies  
Commission of Malaysia (“CCM”) and  
provides for its functions and powers.
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to the Registrar for the reservation of a  
preferred name which name can be  
reserved for thirty (30) days.

s14 of the CA 2016 provides for the  
incorporation of companies in Malaysia. The 
application for incorporation shall include  
a statement by every person who desires  
to form a company, containing the following  
particulars:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

The application for incorporation shall be 
accompanied by a statement from each  
promoter or director confirming his consent 
to act as a promoter or to his appointment  
as a director and that he is not  
disqualified under CA 2016 to act as  
promoter or a director.

The Registrar will issue a notice of registration  
when all requirements under CA 2016  
have been complied with and that the  
company is duly registered.

As at 15 August 2019, the fees applicable 
for locally incorporated companies as set  

3. What are the most common types of  
companies in your jurisdiction?

The most common types of companies in  
Malaysia are:

(a)

 
(b)

Both types of companies are limited by 
shares and have a separate legal personality.  
The shareholders of the limited companies  
are not exposed to personal risks and  
liabilities. Shareholder liability is limited 
to the capital represented by the number 
of shares owned.

4. How long does it take to set up a company in 
your jurisdiction? (For example, it could be as 
fast as X amount of time, average setup time 
and then as slow as Y amount of time based on 
your experience – are there any mechanisms to 
fast track setup?)

According to the CCM website, the application  
for the incorporation of a company will be  
processed within one (1) working day. All  
applications are effected online on CCM’s  
website.

Given that incorporation of a company can 
be processed within one (1) working day,  
there is no “fast track set-up” system.

5. What are the main registration requirements 
for companies in your jurisdiction? 

Pursuant to s9 of the CA 2016, a company shall 
have:

(a) 
(b)
(c)

(d)

Before a company can be incorporated, an 
application must be made to the Registrar  
(i.e. CCM) to confirm the availability of a  
proposed name. Applicants may also apply  

a name;
one or more members;
one or more shares (in case of a company  
limited by shares); and
one or more directors.

the name, status (private or public) and 
proposed address of the registered office of 
the proposed company;

the nature of business of the proposed  
company;

details of each proposed members of the 
proposed company (name, identification,  
nationality and the ordinary place of  
residence);

details of each proposed director;

details of secretary (if any);

details of class and number of shares to be 
taken by a member (in case of a company  
limited by shares);

the amount up to which the member  
undertakes to contribute to the assets  
of the company in the event of it being  
wound up; and

any other information as the Registrar may 
require.

private limited companies (also known as 
“Sendirian Berhad”); and

public limited companies (also known as 
“Berhad”).
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(iv)

(v)
(vi)
(vii)

(f)

(g)

(h)

(i)

(j)

out on CCM’s website are as follows:

6. What are the main post-registration  
reporting requirements for companies in your 
jurisdiction? (For example, annual reporting  
requirements: what to file, to whom, is a  
company secretary required?)
 
The main post-registration reporting  
requirements for companies incorporated  
in Malaysia are, amongst others:

(a)

(b)

(c)

(d)

(e)

MATTER FEE (MYR)

Reservation of name

Incorporation of company limited by share

Incorporation of company limited by 
guarantee

Incorporation of unlimited company

50.00

1,000.00

3,000.00

1,000.00

the company has to appoint a company 
secretary within thirty (30) days of its  
incorporation;

an Annual Return will have to be lodged  
within thirty (30) days from the anniversary 
of a company’s registration;

the directors of the company are required to 
prepare the first financial statement within 
eighteen (18) months from the date of its  
incorporation and subsequent financial 
statement(s) within six (6) months of a  
company’s financial year end;

a company must lodge its Financial  
Statement to the Registrar within thirty  
(30) days from the date on which the 
said financial statements and reports are  
circulated to its members (for private  
companies) and within 30 days from its  
Annual General Meeting (for public  
companies);

companies are also required to maintain  
statutory records and registers of the  
following:

(i)
(ii)
(iii)

a register of members;
a register of option holders;
a register of debenture holders;

a register of directors, managers and  
secretaries,
a register of director’s shareholdings;
a register of mortgages/charges; and
minute books containing minutes of  
all proceedings of general meetings and 
meetings of directors;

a company is also required to keep  
accounting and other records to sufficiently  
explain transactions made and its financial  
position for seven (7) years from the  
completion of the said transactions;

companies are also required to register for 
an income tax reference number with the 
Inland Revenue Board upon commencement 
of business;

companies are required, under the Income 
Tax Act 1967, to retain sufficient record or 
documents for at least seven (7) years from 
the end of the year to which the income of 
the business relates for the purposes of tax 
assessments;

private companies are also required to  
appoint an auditor for each financial year 
of the company. The Registrar nonetheless  
has the power to exempt any private  
company from this requirement according  
to the conditions as determined by the  
Registrar. At present, private companies 
which are dormant companies, zero-revenue  
companies and threshold-qualified  
companies are exempted; and

public companies whose shares are listed 
and quoted on Bursa Malaysia Securities 
Berhad (“Bursa Malaysia”) are required to 
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8. What is the typical structure of directors  
(or family management structure) and liability 
issues for companies in your jurisdiction? 

The usual structure of directors in a company is 
embodied by the board of directors. CA 2016 
defines “Board” as (a) directors of the company  
who number not less than the required  
quorum acting as a board of directors, or (b)  
if that company has only one director, that  
director.

CA 2016 provides that the term “director”  
includes the chief executive officer, the chief  
financial officer, the chief operating officer  
or any other person primarily responsible for  
the management of the company. It is to be 
borne in mind that this provision is structured 
to include those who do not carry the director’s 
title.

Ideally, the Board should consist of persons 
who know how to manage and run the  
company. The powers of the Board are  
determined by the provisions of CA 2016,  
which provide that the Board has all the powers  
necessary for managing, directing and  
supervising the management of the business 
and affairs of the company subject to any  
limitation contained in CA 2016 and the  
constitution of the company (if there is one).

The directors of a company may also elect  
one of their numbers to be the chairperson 
of the Board as provided for under the Third  
Schedule of CA 2016. The Third Schedule  
of CA 2016 further provides for meetings and 
proceedings of the Board unless the same are 
provided in the constitution of the company  
(if there is one).

There are no prescribed rules with respect to 
the composition of the members of the Board 
for private companies. In respect of companies 
whose shares are listed and quoted on Bursa 
Malaysia, the Listing Requirements provide  
that at least one third (1/3) of the Board  
members of a listed company must consist of  
independent non-executive directors.

Directors owe fiduciary duties to the company.  

7. Are there any controlling factors or  
restrictions on foreign companies in your  
jurisdiction?

s561(1) of the CA 2016 prohibits foreign 
companies from carrying on business 
in Malaysia unless the foreign company  
is registered as a foreign company under CA  
2016. “Carrying on business” is defined by  
s561(3) of the CA, to include establishing or  
using a share transfer or share registration  
office or administering, managing or otherwise  
dealing with property situated in Malaysia as an 
agent, legal personal representative, or trustee,  
whether by servants or agents or otherwise.

The Thirteenth Schedule of CA 2016 further 
provides for a list of activities which are not 
regarded as “carrying on business in Malaysia” 
some of which are set out below:

(a)

(b)

(c)

(d)

Foreign companies are required to appoint an 
agent at all times in Malaysia to be answerable 
for all such acts, matters and things that are  
required to be done by the foreign company  
under CA 2016.

With the liberalisation of equity policy in  
Malaysia in year 2009, foreign investors may 
generally hold 100% equity in a majority of  
business sectors. There are however certain 
sectors that restrict 100% foreign ownership  
of equity of the company. Please see response 
under Question 1 above for details.

comply with the disclosure requirements 
provided under the Listing Requirements of 
Bursa Malaysia (“Listing Requirements”).

creating evidence of any debt, or create a 
charge on movable or immovable property;

maintaining any bank account;

securing or collecting any of its debts or 
enforcing its rights in regard to any securities 
relating to those debts; and

effecting any sale through an independent 
contractor.
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9. What is the minimum number of directors 
and shareholders required to set up a company 
in your jurisdiction? Are there any requirements 
that a director must be a natural person?

A company limited by shares may be  
incorporated as a private company or public 
company.

Private companies require at least one (1)  
director who ordinarily resides in Malaysia by 
having a principal place of residence in Malaysia.  
A public company on the other hand  
requires at least two (2) directors. There is no  
statutory shareholdings requirement for a  
director. A private limited company is required 
to have a minimum of one (1) shareholder and 
may have a maximum of fifty (50) shareholders.  
A private limited company will need to be  
converted into a public company to have more 
than fifty (50) shareholders.

s196(2) of the CA 2016 natural person who 
 is at least  eighteen (18) years of age. The CA  
2016, s196(4) also requires that the  
minimum number of directors are  
required to ordinarily reside in Malaysia  
with principal places of residence in  
Malaysia.

10. What are the requirements on how shares 
are offered in your jurisdiction? 

The CA 2016 prohibits a private company  
limited by shares from offering its shares to the 
public.

The offer of shares to the public is regulated by: 
(a) the Capital Market and Services Act 2007 
(“CMSA”), and all fund raising activities and  
the listing of a company on Bursa Malaysia  
require the approval of the Securities  
Commission Malaysia (“SC”) unless exempted 
under the CMSA; and (b) Listing Requirements 
where the offer is by a company listed on Bursa 
Malaysia.

The Equity Guidelines issued by the SC provides 
guidelines in relation to issuance and offerings 
of equity shares to the public. The requirements 
set out in the guidelines represent the minimum 

This has been codified under the CA 2016  
where a director shall at all times exercise  
his powers in accordance with the 
CA 2016 for a proper purpose and 
in good faith in the best interests  
of the company. He shall exercise reasonable 
care, skill and diligence with the knowledge, 
skill and experience which may reasonably  
be expected of a director having the same  
responsibilities and any additional knowledge, 
skill and experience which the director in fact 
has. A director who contravenes this commits 
an offence and shall, on conviction, be liable  
to imprisonment for a term not exceeding  
5 years or to a fine not exceeding RM3 million  
or to both.

A director who makes a business judgment 
(i.e. decision on whether or not to take action  
in respect of a matter relevant to the company’s 
business) is deemed to meet the requirements 
of duty set out above and the equivalent duties 
under the common law and in equity if he:

(a)

(b)

(c)

(d)

Directors also have a duty to avoid conflicts 
of interest and to disclose potential conflicts.  
The CA 2016 provides that a director who is 
appointed as a representative of a shareholder, 
employer or debenture holder, shall act in the 
best interest of the company and in the event  
of any conflict between his duty to act in the  
best interest of the company and his duty to  
his nominator, he shall not subordinate his duty 
to act in the best interest of the company to  
his nominator. Contravention shall on conviction 
attract an imprisonment term not exceeding  
5 years and/or a fine not exceeding RM3 million.

makes the business judgment for a proper 
purpose and in good faith;

does not have a material personal interest in 
the subject matter of the business judgment;

is informed about the subject matter of 
the business judgment to the extent he  
reasonably believes to be appropriate under 
the circumstances; and

reasonably believes that the business  
judgment is in the best interest of the  
company.
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obtaining a licence if any employer wishes to  
employ any non-resident employee i.e. person 
not from Sabah or Sarawak.

In addition to the above, the following  
legislations are also relevant:

(a) 

(b)

(c)

(d)

(e)

(f)

standards that have to be met by an applicant.

The general principles that the SC adheres  
to when granting approval for any proposals 
include the following:

(a)

(b)

(c)

(d)

(e)

11. What are the key laws and regulations 
on employment in your jurisdiction that  
companies should be aware of? Are there any 
aspects of employment law that are heavily  
regulated? 

The key legislation governing employment  
in Malaysia is the Employment Act 1955 (“EA”) 
which applies throughout West Malaysia  
(including Labuan). The EA is only applicable  
to employees whose monthly wages do not 
exceed RM2000 and employees engaging in  
manual work irrespective of their wages. The 
EA provides for certain minimum benefits 
and rights to be granted to both Malaysian  
employees and foreign nationals, employed in 
West Malaysia.

Employment law in East Malaysia is governed 
under the Sarawak Labour Ordinance for  
Sarawak and the Sabah Labour Ordinance for 
Sabah. The Ordinances reflect the EA but with 
a few differing provisions. For example, both  
Ordinances cover employees with monthly  
wages of not more than RM2500. The  
Ordinances also impose the requirement of  

applicants must maintain the highest  
standards of corporate governance, integrity, 
accountability and responsibility;

applicants must be suitable for listing and 
have minimum standards of quality, size, 
operations, and management experience  
and expertise;

proposals must not be detrimental to the 
interest of investors or contrary to public 
interests;

there should not be occurrence of conflicts 
of interest; and

applicants must make timely disclosure of 
material information to enable investors to 
make an informed assessment.

the Occupational Safety and Health Act 
1994 provides the framework in relation to 
safety, health and welfare among workforce 
and to protect others against risks to safety 
or health in connection with the activities  
of persons at work;

the Factories and Machinery Act 1967  
imposes minimum standards to protect the 
health and safety for all workers working in 
factories;

the Employment (Restriction) Act 1968  
requires non-Malaysian citizens to obtain  
a valid work permit before being employed  
in Malaysia. Working without a permit  
is strictly illegal in Malaysia;

the Employment (Part-Time Employees) 
Regulations 2010 provides for the  
protection of part-time employees who  
are not protected under any employment 
law;

the Employment Insurance System Act 2017 
accompanied by the Employment Insurance 
System (Registration and Contribution)  
Regulations 2017 which came into force on  
1 January 2018, introduces an Employment 
Insurance System (EIS) administered by  
the Social Security Organisation. The EIS 
provides financial assistance for eligible  
employees who have lost their employment  
for specified reasons. The EIS involves  
contribution from both employer and  
employee towards what is called the  
Employment Insurance Fund and the rates  
of contribution are dependent on wages;

the Employees Provident Fund Act 1991 
(“EPF Act”) requires every employee and  
every employer to make monthly  
contributions to the Employees Provident  
Fund at the rates set out in the Third  
Schedule of the EPF Act to secure payment 
to employees at retirement or earlier in  
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(c)

(d)
(e)

The CA 2016 is the main governing  
legislation that provides for among others, the  
responsibilities and fiduciary duties of directors,  
conflict of interest involving directors and  
remuneration of directors. The regulator would 
be the Registrar, i.e. CCM.

The new MCCG released by the SC that came 
into effect from 26 April 2017 places greater 
emphasis on the internalisation of corporate  
governance culture, not just among listed  
companies but also encourages non-listed  
entities to adopt the MCGG. The MCGG  
adopts the approach of “apply or explain  
an alternative” instead of the previous “comply  
or explain” approach. This approach is to  
encourage listed companies to put more  
thought and consideration when adopting 
and reporting on their corporate governance  
practices.

Financial institutions are required to comply 
with the corporate governance requirements 
provided in Division 2 of FSA (with regards  
to the conventional financial sector) and  
Division 2 of the Islamic Financial Services 
Act 2013 (with regards to the Islamic financial  
sector). The regulator would be Central Bank 
of Malaysia, i.e. Bank Negara Malaysia.

The CMSA provides for, amongst others,  
the minimum content requirements for  
disclosure by a person for proposals falling  
within the ambit of the CMSA and the  
responsibility of such person (including but  
not limited to its directors and advisers)  
vis-à-vis the information disclosed and the  
liabilities for a breach of these requirements.

The Malaysian Anti-Corruption Commission 
(“MACC”) was also established under the  
Malaysian Anti-Corruption Commission Act 
2009 to regulate corporate governance of  
companies.

(g)

(h)

(i)

(j)

Employers are prohibited from contracting  
out from any statutory obligations imposed  
by the legislations.

12. What is the nature of the corporate  
governance regime in effect in your jurisdiction? 
What agencies or government bodies regulate 
corporate governance? 

The corporate governance regime in Malaysia 
is provided under several pieces of legislation  
and guidelines including:

(a)
(b)

the case of incapacity or upon permanent 
departure from Malaysia. Contributions are 
mandatory for employees who are Malaysian 
citizens or permanent residents;

the Code of Practice on the Prevention and 
Eradication of Sexual Harassment in the 
Workplace provides guidelines to employers  
on the establishment of in-house mechanism  
at the enterprise level to prevent and  
eradicate sexual harassment in workplace;

the Employees’ Social Security Act 1969 
(“SOCSO Act”) requires every employer  
and employee to contribute into the  
Social Security Fund. The rates of  
contribution are set out in Third Schedule  
of the SOCSO Act; 

the Industrial Relations Act 1967 (“IRA”) 
provides for the regulation of the relations 
between employers and workmen and their 
trade unions. The objective of the IRA is to 
promote and maintain industrial harmony; 
and

the Income Tax Act 1967 provides that  
employers are obligated to notify the  
Internal Revenue Board (“IRB”) of the  
commencement of employment of any  
employee and also deduct for each month  
a portion of an employee’s salary in  
accordance with the IRB’s prescribed  
schedule and remit such tax deduction  
towards the employees’ personal income  
tax payment to the IRB.

CA 2016;
Malaysian Code on Corporate Governance 
(“MCCG”);

Code of Ethics for Company Directors  
issued by CCM;
Financial Services Act 2013 (“FSA”); and
CMSA.
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or received in Malaysia; foreign source income  
is exempted unless the company is carrying on 
the business of banking, insurance, shipping  
or air transport. Taxable income includes gains 
or profits from a trade or business, dividends, 
interest, rents, royalties, premiums or other 
earnings.

For the Year of Assessment 2019, the tax 
rate for resident (except small medium 
enterprises (“SMEs”)) and non-resident  
company companies in Malaysia is 24%.  
Effective from Year of Assessment 2019,  
resident SMEs with paid-up capital of  
RM2.5 million or less are taxed at a rate of  
17% on the first RM500,000.00 while  
remaining chargeable income is taxed at 24%.

Stamp duty is imposed on certain instruments  
and documents under the Stamp Act 1949, 
which rates depend on the nature of the  
instruments involved.

Currently, there is no capital gains tax except  
for real property gains tax that arises from  
the disposal of real property or shares in real 
property companies.

15. How does the competition law in your  
jurisdiction regulate companies?

The Competition Act 2010 (“CPA”) prohibits 
anti-competitive agreements and the abuse 
of dominant position in the market. The CPA 
does not contain any provision that requires  
enterprise to seek advance approval for any  
proposed merger, acquisition or joint venture.

The CPA applies to any commercial activity  
within and outside Malaysia that will have an 
effect on competition in any market in Malaysia, 
but excludes commercial activities regulated  
under the following legislations:

(a)

(b)

(c)

13. Does establishing a company in your  
jurisdiction grant any kind of residency rights? 
Are there any conditions that in order to  
receive these residency rights (if applicable)  
one must partner or establish a joint venture 
with a local (e.g. a citizen of your jurisdiction)?

Establishing a company in Malaysia does 
not grant any kind of residency rights. Any  
foreign national who is not a citizen of Malaysia  
intending to enter and reside in Malaysia as a 
permanent resident must apply for an entry  
permit.

When applying for entry permit, a Malaysian  
sponsor is required. Any foreign national  
who intends to enter and reside in Malaysia  
as a permanent resident may apply for an 
Entry Permit pursuant to section 10 of the  
Immigration Act 1959/63 and Regulation 4 
of the Immigration Regulations 1963. There 
are four (4) categories of entry permits;  
(i) investors and experts, (ii) professionals,  
(iii) spouses of Malaysian citizens and child/ 
children of Malaysian citizens below the age of  
6 and also (iv) a point system.

The Employment (Restriction) Act 1968  
requires non-Malaysian citizens to obtain a  
valid work permit before being employed in  
Malaysia. Working without a permit is strictly 
illegal in Malaysia.

14. When is a company subject to tax in your 
jurisdiction? What are the main taxes that may 
apply to companies in your jurisdiction? 

The taxation system of Malaysia comprises of 
direct and indirect taxes. Examples of direct  
taxes are income tax, stamp duty, property gain 
tax and petroleum income tax. Indirect taxes, on 
the other hand, ranges from excise duty, custom 
duties and sales and services tax.

Section 8 of Income Tax Act 1967 provides that 
a company is a “resident company” in Malaysia 
for the basis year for a year of assessment if 
the management and control of its business are  
exercised within Malaysia.

Income tax is imposed on income derived from 

Communications and Multimedia Act 1998;

Energy Commission Act 2001;

Petroleum Development Act 1974 and the 
Petroleum Regulations 1974 in so far as 
the commercial activities regulated under 
these regulations are directly in connection 
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(d)

The competition authority in Malaysia is the  
Malaysia Competition Commission (“MyCC”), 
an independent body established by the  
Competition Commission Act 2010 (“CCA”)  
to enforce the provisions of the CPA. The  
functions and powers of MyCC are provided  
for under ss16 and 17 of the CCA, and includes  
implementing and enforcing the provisions 
of the competition laws, issuing guidelines in  
relation to the implementation and enforcement 
of the competition laws and carrying out general  
studies in relation to issues connected with  
competition in the Malaysian economy or  
particular sectors of the Malaysian economy.

MyCC practises “self-assessment” whereby 
enterprises are advised to read the Guidelines 
issued by MyCC and conduct a self-assessment 
exercise of their business in respect of their  
conduct, procedures, management and control.
In addition to the CPA, s28 of the Contracts Act 
1950 prohibits any agreement that restrains 
anyone from carrying out any lawful profession,  
trade, or business of any kind (with three  
exceptions, i.e. sale of business which goodwill 
is sold, dissolution of partnership and during  
continuance of partnership).

16. What are the main intellectual property 
rights companies should be aware of in your  
jurisdiction? 

Intellectual property rights that are protected 
in Malaysia are patents, trademarks, industrial  
designs, copyright, geographical indications,  
layout designs of integrated circuits and  
plant variety protection.

Patents are protected under the Patents Acts 
1983. An invention is patentable if it is new, 
involves an inventive step and is industrially 
applicable. Registration of a patent with the 
Intellectual Property Corporation of Malaysia  
(“MyIPO”) grants an exclusive right to the  

owner of a patent.

Trade marks in Malaysia are protected under 
the Trade Marks Act 1976. Only a registered  
proprietor of a trade mark with MyIPO has 
the exclusive right to the use of trade marks.  
Registered trade mark proprietors are entitled 
to take legal action for infringement against 
others who use their marks without consent  
by taking civil action or lodging complaints  
to Enforcement Division under s31 of Trade  
Description Act 2011.
 
Industrial design is governed by the Industrial  
Designs Act 1996 (“IDA”) and Industrial  
Designs Regulations 1999 and is defined under  
s3 of the IDA 1996 as features of shape,  
configuration, pattern or ornament applied  
to an article by an industrial process which in  
the finished article appeal to the eye and 
are judged by the eyes. To be eligible for  
registration, the design must fulfil the  
interpretation of Industrial design, be new and 
not contrary to public order or morality. s29 of 
the IDA provides that the rights of registered  
industrial designs are as that of personal  
property, which are capable of assignment and 
transmission by operation of law. Section 32 
of the IDA provides that exclusive rights of 
the registered industrial design belong to the  
person who is registered with MyIPO as  
the owner of the registered industrial design.

Copyright is the exclusive right to control  
creative works created by the author, copyright  
owner and performer for a specific period  
governed. Literary works, musical works, artistic  
works, films, sound recordings and broadcasts  
are works that are eligible for copyright.  
Copyright protection in Malaysia is automatic  
as it does not require registration. Although 
there is no formal requirement for copyright  
to be registered, the Copyright (Amendment) 
Act 2012 has introduced voluntary notification  
of copyright to the Controller of Copyright  
(the Director General of the Corporation) by 
the author, owner, assignee of the copyright,  
or a person to whom an interest in the  
copyright has been granted by licence.  

with upstream operations comprising the  
activities of exploring, exploiting, winning 
and obtaining petroleum whether onshore or 
offshore of Malaysia; and

Aviation Commission Act 2015.
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This will allow the details relating to  
the copyright to be kept in the Register of  
Copyright.

Geographical indication is a sign used on  
products which have a specific geographical  
origin and which possess qualities or a  
reputation that are due to that origin.  
Geographical indications are protected under  
the Geographical Indication Act 2000 and  
Geographical Indications Regulations 2001. 
Only producers carrying on their activity in  
a geographical area specified in the Register  
of Geographical Indications shall have the right 
to use a registered geographical indication in  
the course of trade.

Protection of layout design of integrated  
circuits is accorded by the Layout Designs of 
Integrated Circuits Act 2000. Layout design  
is defined as three-dimensional disposition of 
the elements of an integrated circuit and some 
or all of the interconnections of the integrated 
circuit or such three-dimensional disposition 
prepared for an integrated circuit intended  
for manufacture. There is no registration  
required for the layout design of an  
integrated circuit.

Plant Variety Protection is an exclusive right 
granted to breeders of new varieties provided  
by the Protection of New Plant Varieties  
Act 2004 (“PNPVA”) and the Protection of New 
Plant Varieties Regulations 2008. In order to 
be registered under the PNPVA, the plant  
variety has to be new, distinct, uniform and  
stable. Application for the exclusive right should 
be made to the Plant Varieties Board. The 
breeder’s right extends to acts carried out on  
a commercial basis including producing or  
reproducing, conditioning for the purpose 
of propagation, offering for sale, marketing,  
exporting and importing.

Malaysia is also a signatory to the following  
international conventions and treaties:

(i)
(ii)

(iii)
(iv)

(v)
(vi)

17. Does your jurisdiction have laws or  
regulations that govern data privacy?

Yes. The Personal Data Protection Act 2010 
regulates the processing of personal data in 
commercial transactions and safeguards the 
rights and interests of individuals.

The FSA also provides for the protection of  
information relating to customers of banking 
and financial institutions.

18. Are there any incentives to attract foreign 
companies to your jurisdiction? 
 
Yes, one of the measures is through tax  
incentives. In Malaysia, tax incentives, both  
direct and indirect, are provided for in the  
Promotion of Investments Act 1986,  
Income Tax Act 1967, Customs Act 1967,  
Sales Tax Act 1972, Excise Act 1976 and  
Free Zones Act 1990.

The major tax incentives made available for  
companies investing in the manufacturing  
sector are the Pioneer Status (“PS”) incentive 
and investment tax allowance (“ITA”). The PS 
incentive is available to companies undertaking 
“promoted activity” or producing a “promoted  
product” as provided by the Malaysian  
Investment Development Authority (“MIDA”). 
The PS incentive involves a tax exemption 
for 70% of statutory income for a period  
of five years.

Similar lists of “promoted products” or  
“promoted activity” as applied for under PS 
would also apply for ITA. The same activity 
or product which has been granted PS or ITA  
previously cannot qualify for PS or ITA again.  
ITA provides a 60% to 100% allowance on  
capital expenditure incurred within 5 to 10 
years from the date the first qualifying capital 
expenditure is incurred.

World Intellectual Property Organisation;
Paris Convention;

Berne Convention;
Agreement on Trade Related Aspects of  
Intellectual Property Rights;
World Trade Organisation; and
Patent Cooperation Treaty.
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These incentives are only available for resident 
companies in Malaysia.
 
The government has issued detailed guidelines  
(including the revised guidelines for principal  
hubs dated 31 December 2018) for tax  
incentives to promote the establishment of 
“principal hubs” in Malaysia. A principal hub is  
a company incorporated in Malaysia and uses 
Malaysia as a base for conducting its regional  
and global businesses and operations to  
manage, control and support its key functions, 
including management of risks, decision making, 
strategic business activities, trading, finance, 
management and human resources.

New principal hub companies will enjoy a  
reduced corporate tax rate of 0%, 5% or 10% 
(rather than the standard corporate tax rate  
of 24%) for a period of five years, with a  
possible extension for another five 
years. For existing companies— including  
existing companies with approved operational  
headquarters (“OHQ”), international  
procurement center (“IPC”) or regional  
distribution center (“RDC”) status — the  
principal hub incentive grants a full tax  
exemption on “value added income” for a  
period of five years. An extension for  
another five years is available, except for existing  
companies that have obtained approved IPC, 
OHQ or RDC status and have been granted  
IPC/OHQ/RDC incentives.

19. What is the law on corporate insolvency in 
your jurisdiction?

Corporate insolvency in Malaysia is governed 
under the CA 2016, (a) Subdivision 2 (Judicial 
Management) of Division 8 (Corporate Rescue 
Mechanism) of Part III and (b) Part IV (Cessation 
of Companies).

(a)

(b)

Subdivision 2 (Judicial Management) of  
Division 8 (Corporate Rescue Mechanism)

Section 404 of CA 2016 allows the company 
itself or the company’s creditors to apply for 
an order that the company should be placed 
under a judicial management and for an  
appointment of a judicial manager. This  
application may only be made if the company 

or its creditors consider that the company  
is unable to pay its debts and there is a  
reasonable probability of rehabilitating the 
company or of preserving all or part of its 
business as going concern or that otherwise 
the interests of creditors would be better 
served than by resorting to a winding up.

Part IV (Cessation of Companies)

There are two modes of winding up:  
(i) voluntary winding up; (ii) winding up by 
court.

A voluntary winding up may be effected by a 
resolution either:

(i)

(ii)

The difference between these two voluntary  
mechanisms is that a member’s voluntary  
winding up consists of director’s  
declaration under s443 of the CA 2016  
that the company will be able to settle its 
debts in full within twelve months after the  
commencement of winding up. There is no 
such declaration in a creditor’s voluntary 
winding.

Winding up by court is also known as  
mandatory winding up where petition is  
being presented to the court by one or 
more petitioners. The petitioners include  
creditors, liquidator and the Registrar of 
Companies provided in the s464 of the CA 
2016. Section 465 further provides the  
circumstances in which a company may be 
wound up by Court.

The government agency that administers 
the winding up companies is the Malaysian  
Department of Insolvency.

by a member’s voluntary winding up. This 
is where the company is solvent and the 
liquidator is appointed by the members at 
the member’s meeting; or

by a creditors’ voluntary winding up. This 
is where the company is insolvent.
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(e)

(ii)

 

(iii)

(iv)

The Trademarks Bill 2019 (“TM Bill”)  
was also introduced to replace the Trade 
Marks Act 1976. The TM Bill will revamp  
the current trademarks law in Malaysia and 
will allow Malaysia to fulfill its obligations 
in the Madrid Protocol (an agreement that 
allows applicant to obtain an international 
registration in a participating jurisdiction  
by filing one application and paying one  
fee). The TM Bill allows individuals or  
companies to register unconventional  
trademarks such as smell, sound, shape  

20. Have there been any recent proposals for 
reforms or regulatory changes that will impact 
company law in your jurisdiction? 

We have set out below some of the recent  
proposals:

(a)

(b)

(c)

(d)

The Malaysian Anti-Corruption Commission  
Amendment Act 2018 (“Act”) came into  
effect on 1 October 2018 save for s 4 of 
the Act on corporate liability. Section 4 of 
the Act introduces corporate liability for  
corruptly giving gratification to obtain or  
retain business or an advantage in the  
conduct of business for the commercial  
organisation. The penalty is a fine of not 
less than ten times the sum or value of the  
gratification or RM1 million, whichever 
is higher, or a term of imprisonment not  
exceeding 20 years or both;

On 5th April 2019, MyCC issued guidelines 
on the approach of the MyCC with respect  
to any competition issues relating to  
intellectual property;

The Malaysian Communications and  
Multimedia Commission which has  
jurisdiction over the competition regulation  
in the communications sector issued  
Guidelines on Mergers and Acquisitions on 
17th May 2019;

The Companies (Amendment) Bill 2019  
(“CA Bill”) was passed by the House of  
Representative on 10 July 2019 and the  
Senate on 30 July 2019. Some of the key 
amendments being introduced to the CA 
2016 under the CA Bill are as follows:

(i) Execution Formalities on Specific  
Documents

Section 66 of the CA 2016 provides for 
the formalities of executing documents 
by a company, i.e.: (a) by way of the  
affixing of a common seal; or (b) signature 
of at least two (2) authorised officers  
(one of whom must be a director). The 
CA Bill now clarifies that the formalities 
above only apply to documents which 
are required to be executed by any  
written law, resolution, agreement or 

constitution.

Other types of documents such as  
contracts, letters, invoices and similar 
documents to be issued by a company are 
therefore not subjected to the stricter 
execution formalities of Section 66.

Redemption of Preference Shares

The CA 2016 allows a company to  
redeem preference shares out of profits,  
fresh issue of shares as well as out of  
capital. By virtue of the CA Bill, the  
requirement under s 72(5) to transfer  
a sum equal to the number of shares  
redeemed into the share capital account 
of the company will only apply where the 
redemption of preference shares is made 
out of profits (and not out of capital).

Annual General Meeting (“AGM”)

The CA 2016, s 340(1)(c) will be  
amended to provide that one of the  
matters to be transacted at an AGM of  
a public company is the appointment  
and fixing of the remuneration of  
auditors.

Security for costs

A new section 580A will be introduced 
into CA 2016 to confer discretion on 
the Court to order a plaintiff company 
to give sufficient security for costs and 
to direct that the costs of any action or 
proceedings be borne by the party to the 
action or proceedings. This provision is 
substantially similar to section 351 of the 
repealed Companies Act 1965.
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21. Are there any features regarding company 
law in your jurisdiction or in Asia that you wish 
to highlight? 

One feature of company law in Malaysia that 
distinguishes Malaysia from other jurisdictions 
is the existence of the Labuan International 
Business and Financial Centre (“Labuan IBFC”).

Companies in Labuan IBFC are subjected to  
a separate legal framework, namely the Labuan  
Companies Act 1990 instead of CA 2016.  
For companies incorporated in Labuan, each 
of them is required to appoint a Labuan trust  
company to attend to their company secretarial 
matters and are required to have a registered 
office in Labuan which will be the principal office 
of the Labuan trust company.

Companies incorporated in the Labuan IBFC 
which carry out Labuan trading activity are taxed 
at a rate of 3% a year on the net audited profits. 
Section 3A of Labuan Business Activity Tax Act 
1990 allows companies in Labuan to make an  
irrevocable election to be taxed under ITA 1967. 
The Labuan tax regime is also described to be 
unique for the following reasons:

(a)
(b)

(c)
(d)

Labuan holding companies are also exempted 
from stamp duties for the execution of the all  
instruments in connection with a Labuan  
business activity.

and colour.

The TM Bill also provides that a registered 
trademark shall be a personal or moveable  
property and may be the subject of a security  
interest in the same way as other personal  
or movable property. The TM Bill also further 
introduces provisions in relation to criminal  
enforcement procedures for offences  
stipulated in the TM Bill.

less tax filing obligations;
no estimation of income and bi-monthly  
deductions;
perpetual tax exemptions; and
Labuan entities may access benefits under 
the Malaysia Double Taxation Agreements.
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