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Federal Court, the Federal Circuit Court and  
the Family Court of Australia. 

State and Territory Courts 

Each of Australia’s six States (New South  
Wales, Victoria, Queensland, Tasmania, South 
Australia and Western Australia) and two  
territories (Australian Capital Territory and  
Northern Territory) have their own court  
systems, which include superior and inferior 
courts of record. 

Queensland, for example, has thirteen courts 
and tribunals, including the Supreme, District 
and Magistrates Courts, and the Queensland 
Civil and Administrative Tribunal.  As in all 
States and Territories, the Supreme Court of 
Queensland is a superior court of record. It  
has a trial and appellate division (the Court  
of Appeal), and jurisdiction to hear both  
common law and equitable claims.  

Judges

Australia’s legal system is adversarial, meaning  
that parties will argue their case before a  
judge, who will impartially determine the issues. 
Judges do not have an inquisitorial role. They  
decide proceedings on what is put before them 
by the parties and their legal representatives.  

Judges also play a role in case management. The 
extent of the court’s involvement will depend  
on the court or tribunal hearing the matter,  
and/or the allocation of the particular  
proceeding to a list of matters supervised by  
the court. 

The Federal Court, for example, operates on  
a docket list system. Matters are allocated to  

1. What is the structure of the court system in 
respect of civil proceedings? What is the role of 
the judge in civil proceedings?

Australia is governed by Federal and State  
systems of law, with multiple courts of superior 
and inferior record, and specialist courts and  
tribunals. 

Where a dispute is heard will depend on which 
court or tribunal has jurisdiction to hear the 
matter. Jurisdiction may be prescribed by  
legislation. For example, section 190 of  
the Trade Marks Act 1995 (Cth) gives the  
Federal Court, the Federal Circuit Court,  
and State and Territory Supreme Court’s  
jurisdiction over certain trade mark disputes.  
Jurisdiction may also be prescribed by:  
legislation establishing a court; the Federal,  
State and Territory Constitutions; and common 
law doctrines, such as inherent jurisdiction.

High Court of Australia 

At the apex of Australia’s court system is the 
High Court of Australia (HCA). The judicial  
power of the Commonwealth is vested in 
the HCA, which exercises both original and  
appellate jurisdiction. The HCA is Australia’s  
final court of appeal and can hear appeals  
from the Supreme Courts of each State and  
Territory, the Federal Court or courts exercising  
federal jurisdiction, and judges of the HCA  
exercising original jurisdiction. To appeal a  
decision, special leave of the HCA is required. 
 
Federal Court

Australia’s Federal Court system is  
constitutionally enshrined and is an entirely 
statutory jurisdiction. It is comprised of the  
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been made that privilege exists; or the court has  
ordered the document is confidential. Rights  
of access are more limited for non-parties. 

In Queensland, records of court documents  
that have been filed can be seen electronically  
via the court website. However, except in  
certain types of matters (for example, those 
matters on the Commercial List; and those in 
Planning and Environment Court proceedings),  
they cannot be accessed electronically. Rather,  
an application may be made to search,  
inspect and copy certain court documents  
(having been filed and forming part of the  
public record). If the applicant is a non-party,  
a fee is payable. Under the Uniform Civil  
Procedure Rules 1999 (Qld) (“UCPR”), the  
Registrar of the Supreme Court is obliged to 
comply with a request to search and inspect  
a document in a court file unless a court  
order has been made restricting access to  
the file or the document, or the file or document 
is required for use by the court. 

3. Do all lawyers have the right to appear in 
court and conduct proceedings on behalf of 
their client? If not, how is the legal profession 
structured?

Although the terms “lawyer” and “solicitor” are 
often used interchangeably, the right to appear 
in court and practice as a solicitor or barrister  
is regulated by each State and Territory, and  
differs between them.

Until a person is admitted to practice as a  
solicitor or barrister in the Supreme Court 
of an Australian State or Territory and holds  
a practicing certificate issued in an Australian  
jurisdiction (as opposed to being a “lawyer” in 
the broad sense that they have a law degree),  
they have no right to appear in court as a  
solicitor or barrister, to practice as a solicitor  
or barrister, or to hold themselves out as  
such. They could, however, appear as an  
advocate for themselves in proceedings or as  
a non-solicitor / non-barrister advocate. 

As to the structure of the profession, that  
varies between States and Territories. For  
example, in Queensland and New South Wales, 

a particular judge at commencement. That  
judge (usually) manages the matter to and 
through trial. 

In the Queensland Supreme Court, there is  
no docket system and no procedure for case 
management from inception of a proceeding. 
Rather, various “lists” exists. Parties can apply  
(by agreement or otherwise) to have cases 
of certain types, sizes or complexity placed  
on those lists, providing the court a role in  
their management and progression. For  
example, complex, lengthy, multi-party and/
or commercial matters may be managed in  
the Supervised Case List or the Commercial  
List. Matters which do not advance  
expeditiously are often placed on the Case  
Flow Management list.  

2. Are court hearings open to the public? Are 
court documents accessible by the public?

Australia has an open court system, predicated  
on principles of open justice. Justice must 
be done, and must be seen to be done. That  
Australia’s “court proceedings should be  
subjected to public and professional scrutiny,  
save in exceptional circumstances” is a  
rationale the High Court has consistently  
endorsed. 

The court does retain power to make  
suppression or non-publication orders, or to 
close the court. That only occurs in exceptional  
circumstances. Such orders may be made to  
enable a fair trial which might otherwise fall  
foul of public prejudices, or to protect  
vulnerable litigants or witnesses such as  
children. 

Court Documents 

The extent to which court documents are  
accessible by the public varies from jurisdiction 
to jurisdiction, and from court to court. 

For example, in the Federal Court, Division 2.4 
of the Federal Court Rules 2011 (Cth), govern 
access to documents. A party may inspect any 
document in a proceeding except where: a claim 
for privilege has been made, and no decision 
has been made by the court or a decision has 
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attract a six-year limitation period. 

Federally, specific pieces of federal legislation 
may impose limitation periods. For example,  
under the Competition and Consumer Act  
2010 (Cth) Sch. 2 (Australian Consumer Law),  
a six year limitation period applies for  
misleading and deceptive conduct  claims, 
and for product liability claims in actions  
for damages, excluding personal injuries  
(ss 236 and 237); for product liability claims 
against manufacturers and importers of goods 
for breaches of consumer guarantees a 3 year 
limitation period applies from the date the  
consumer became aware or ought to have  
reasonably became aware the consumer  
guarantee had not been complied with (s 273). 

5. Are there any pre-action procedures 
with which the parties must comply before  
commencing proceedings?

The type of claim, cause of action and/or  
jurisdiction in which the claim is brought, will 
dictate the pre-action procedures that must be 
undertaken.

For civil claims brought in the Queensland  
Supreme Court, there are generally few  
pre-action procedures. However, there are  
exceptions. For example, claims for personal  
injuries are governed by strict statutory 
schemes such as the Motor Accident Insurance 
Act 1994 and the Personal Injuries Proceedings 
Act 2002. By those Acts, extensive pre-trial  
procedures must be followed within defined  
time limits before a proceeding can be  
commenced.

In relation to the Federal Court and the  
Federal Magistrates Court, generally The Civil  
Dispute Resolution Act 2011 (Cth) places  
an obligation on parties to take genuine  
steps to resolve a dispute (being a sincere  
and genuine attempt) prior to commencing  
civil proceedings. It is mandatory requirement  
of the Act that an applicant file a “genuine  
steps statement” at the time of filing  
proceedings detailing the steps taken or,  
if none, why not. Legal practitioners are  
obliged to advise their clients of the  

there is a distinction between barristers and  
solicitors. Both have the right to appear in  
court. However, more regularly, the solicitor  
will undertake the day to day conduct of  
proceedings (including appearing in court,  
usually on less adversarial or complex  
appearances), with the barrister making  
appearances in court as the advocate  
(instructed by the solicitor). Ordinarily, a  
barrister can only be engaged by a solicitor 
and not directly by a client. In South Australia,  
Victoria, Western Australian, Tasmania, the 
Northern Territory and the Australian Capital  
Territory all practitioners are admitted as  
both barristers and solicitors, although can  
elect to practice solely as barristers. 

Once a practitioner is entitled to appear in  
the Supreme Court of a State or Territory, they 
may apply to be entered on the High Court  
Register of Practitioners. Once registered,  
they are eligible to appear in the High Court and 
Federal Courts.   

4. What are the limitation periods for  
commencing civil claims?

Limitation periods vary between the States and 
Territories and/or depending on the subject 
of the dispute and/or claim made. Limitation  
periods also vary depending on the type of  
claim made.

In Queensland, a breach of contract claim must 
be brought within 6 years of the date of the 
breach.  A negligence claim must also be brought 
within 6 years, but the period is calculated  
from the date the alleged loss is suffered.  
A personal injuries claim must be brought  
within 3 years. A defamation claim must be  
made within 1 year of the date of publication  
of the defamatory material. A judgment must  
be enforced within 6 years. There are  
limited circumstances in which limitation  
periods can be extended. In Queensland,  
at a State level, limitation periods are  
governed predominately by the Limitation of  
Actions Act 1974 (Qld).  Similar time limits  
apply in New South Wales. In most State  
and Territory jurisdictions, contractual and 
 negligence claims not involving personal injury 
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Ben is a highly sought after Brisbane 
based legal practitioner, who has practiced  
extensively in commercial and insurance  
litigation throughout Australia since 1997. 

He has particular experience acting in large 
and complex, multi-party and/or high value, 
commercial disputes of all types, including  
involving cross-jurisdictional issues or parties. 

Ben is trusted because of his extensive  
knowledge and reputation for excellence,  
and known skill for dealing with complex,  
confidential and sensitive disputes. He is  
often called upon for his valuable experience 
by senior members of the profession. Ben 
regularly appears as advocate for his clients 
in court, including in high-value, complex  
matters. 

Ben has been a Queensland Law Society  
Accredited Specialist in Commercial  
Litigation since 2006, a nationally recognised 
mark of excellence.  Ben is the Chair of  
the Queensland Law Society Ethics 
Committee. He was, for a number of years,  
a member of the Queensland Law Society  
ADR Committee. He sits on the Queensland 
Law Society In-House Lawyers Committee.  
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(b)

(c)

(d)

(e)

(f)

(g)

(h)

requirement and assist in meeting it.  
Failure to do so may have costs consequences. 

6. What is the typical civil procedure and  
timetable for the steps necessary to bring the 
matter to trial?
 
The civil procedure and timetable vary from 
jurisdiction to jurisdiction and, sometimes,  
depending on the type of claim. The below  
deals with an “ordinary” civil claim brought in  
the Supreme Court of Queensland (for  
example, one for negligence, breach of contract, 
or misleading and deceptive conduct). 

In Queensland, the UCPR dictates the steps  
and time periods necessary to bring a civil  
matter to trial. Once a proceeding is ready for 
trial, the availability of judges and trial dates  
often means a trial will still be many months 
away. Depending on the size, type and nature  
of the proceeding, the attitude of the parties  
to its progression, and court availability, it  
may take years for a proceeding to be ready  
and come on for trial. 

In matters initiated in the Supreme Court of 
Queensland by claim (where questions of fact 
and law must be decided), the following steps 
must be taken: 

(a) Pleadings:

(i)

(ii)

(iii)

(iv)

The plaintiff/s must file a claim and  
statement of claim.  The claim will remain  
in force for one year and, unless an  
extension is granted, must be served  
on the defendant/s within that period; 

Once served with a claim and statement 
of claim, the defendant/s must file and 
serve a notice of intention to defend and 
defence within 28 days; 

Once served with the defence, the  
plaintiff/s may file and serve a reply  
within 14 days; 

Pleadings close either on service of  
a reply or, if none is served, 14 days  
after service of the defence;

Disclosure must occur 28 days after the close 
of pleadings; 

Disclosure may also be sought of relevant  
documents from persons / entities not  
parties to the proceeding by issuing notices  
of non-party disclosure;

Interrogatories may be requested at any  
time. The court’s leave is required to issue  
interrogatories. Leave is almost never granted;

Applications may be brought before the  
court by either party at any time before a  
request for trial date is filed, seeking orders  
for the conduct of the proceedings. This might 
include orders that: the statement of claim  
or defence be struck out in whole or part;  
summary judgment be entered; further  
and better particulars of the matters pleaded; 
or for orders regarding disclosure; 

Directions may be made by the court at any 
time. If the proceeding is placed on a court 
list for supervision and management, regular  
reporting and/or appearances before the  
court will be required to see the matter  
progressed expeditiously and directions made 
to that end; 

The Supreme Court encourages alternative 
dispute resolution. As to that: 

(i)

(ii)

(iii)

Apart from matters on the Commercial List, 
a proceeding almost certainly will not be  
assigned a trial date without ADR first  
having been undertaken.

Trial:

(i)

Negotiations may be entered into at any 
time;

The court may order that the dispute be 
referred to an ADR process. Ordinarily,  
the court’s orders will provide a  
timeframe within which ADR needs to 
occur. If a mediator is appointed, the  
mediation must be completed within  
28 days after the appointment (rule 324) 
unless a different order is made; 

The court may also make orders for case 
appraisal.

When a party is ready for trial, it may 
sign and submit to the opposing party a 
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pleadings or in the proceedings.  That extends 
to all types of documents. The solicitor with 
conduct of the proceeding will, prior to trial,  
be required to certify to the court that the  
duty of disclosure has been explained to their 
client.  

8. Are there rules regarding privileged  
documents or any other rules which allow  
parties to not disclose certain documents?

In Queensland, a document will be exempt from 
disclosure where: 

(a)

(b)

(c)

Documents relevant only to the issue of loss 
and damage are only required to disclosed if the  
opposing party asks for those documents. 

Parties may be relieved from undertaking  
disclosure in the following ways:

(a)

(b)

7. Are parties required to disclose relevant  
documents to other parties and the court?

Disclosure obligations vary from court to court. 

In the New South Wales Supreme Court, for  
example, there is no right to or obligation of  
disclosure without order of the Court. It is  
the same in the Federal Court.

In Queensland, for example, there is a duty  
to complete disclosure unless a contrary order  
is made by the court. Practice Direction 18  
of 2018 encourages parties to seek to limit  
the scope of disclosure. 

In Queensland, disclosure (being the delivery 
or production of documents, along with a list 
of those documents to the opposing party), is  
a necessary, and sometimes onerous and  
expensive, aspect of proceedings. Parties have 
an ongoing duty to disclose each document 
(whether hard copy or electronic): in their  
possession or under their control and directly  
relevant to an allegation in issue on the  

(ii)

The procedure is different for matters on 
the Commercial List or Supervised Case List,  
already being managed by a judge.

(i)

“request for trial date”. That party may, 
if it is also ready for trial, sign and return 
the request, which is then filed with the 
court. The parties identify dates suitable 
to them for trial; 

To be ready for trial, a party must have: 
complied with duties of disclosure  
including orders made; complied with 
orders requiring particulars to be given; 
answered any interrogatories; taken all 
necessary steps preliminary to trial; and 
ensured witnesses are available for trial; 

The trial will occur on a date allocated by 
the court.  

Appeal: Following judgment, parties  
have 28 days to file any appeal. Most 
appeals proceed expeditiously and will, 
usually, be heard within approximately  
6 months. 

There is a valid claim for privilege over it.  
Common privileges which may be claimed 
include: legal professional privilege; privilege 
against self-incrimination, forfeitures and  
penalties; oppression; public interest; and  
without prejudice communications; 

The document is only relevant to the credit 
of a witness; or

Where an additional copy of the document 
has already been disclosed, and the docu-
ment does not contain any change, oblitera-
tion, or other mark or feature likely to affect 
the outcome of the proceeding. 

A notice being given by the opposing party  
that documents relating to a specific  
question, or a specific class, are not to be  
disclosed until requested; 

The court ordering that: a document, or a  
class of documents, need not be provided;  
disclosure be deferred; or, that a party be  
relieved from disclosure in the entirety or to 
a specified extent. In making these orders,  
the court will have regard to factors such 
as the likely time, cost and inconvenience of  
disclosing documents compared with the 
amount involved in the proceeding.
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Chapter 11, Part 5 sets out the duties of  
experts. It notes, for example, an expert’s duty  
is to assist the court and overrides any  
obligation to a party or any person liable for  
his/her fees. This is no general code of conduct 
that governs experts.  

Chapter 11, Part 5 also sets standards for the 
substance and form of the expert evidence.  
For example, expert witnesses may only  
give evidence in chief by a written report.  
The expert must be available for oral  
cross-examination. An expert’s report 
must meet certain requirements, including:  
providing his/her qualifications; stating all  
material facts relied upon; and referencing 
all material relied upon. An expert must state  
certain matters at the end of the report,  
including that he/she understands the duty 
to the Court and has complied with it. Expert  
reports (even drafts) are disclosable in  
proceedings. 

In the Federal Court, expert witnesses are 
bound by the Harmonised Expert Witness  
Code of Conduct.

11. What interim remedies are available 
before trial?

Remedies potentially available prior to trial, and 
which would avoid trial altogether include: 

(a)

(b)

Parties may also apply for various equitable  
remedies prior to a trial. That includes:

(a)

(b)

9. Do parties exchange written evidence  
prior to trial or is evidence given orally?  
Do opponents have the right to cross-examine 
a witness?

The procedure varies from jurisdiction to  
jurisdiction. 

In Queensland, as a starting proposition,  
evidence in a civil trial commenced by claim 
is to be given orally; and evidence in a trial  
commenced by application is to be given by  
affidavit. However, that is rarely the practice. 
More regularly, evidence is given, in either case, 
by affidavit. Parties can agree and/or the court 
can make directions as to how evidence is to 
be given at trial. Practice Direction 18 of 2018 
encourages discussion and agreement between  
parties and their legal representatives on  
such matters prior to trial. 

Where a witness will not provide evidence in 
written form prior to trial and/or it is necessary 
compel the witness to appear and give evidence 
by way of subpoena, evidence will be given 
orally.

There is a right to cross-examine witnesses. 

10. What are the rules that govern the  
appointment of experts? Is there a code of  
conduct for experts?

The procedure and rules vary from jurisdiction 
to jurisdiction. 

Queensland’s expert evidence provisions  
(UCPR Chapter 11, Part 5) are both  
prescriptive and restrictive. 

It is the stated preference in the UCPR and  
the Supreme Court Practice Directions that 
expert evidence be given on an issue by  
a single expert agreed by the parties or  
appointed by the court (if practicable and  
without compromising the interests of justice). 
The practical reality, however, is that a single 
expert is rarely appointed. More commonly,  
one party will appoint its own expert, with the 
opposing party obtaining a responsive report. 

Default judgment. An application for default 
judgment can be made when a party is  
required to take a step under the UCPR or 
comply with an order of the court in a stated  
time, but fails to do so. This is particularly  
useful where a notice of intention to defend 
and defence is not filed in the required time; 

Summary judgment. An application for  
summary judgment can be made when a  
party has no real prospects of defending  
the entirety, or part, of a claim and there is  
no need for a trial on that aspect of the matter. 

Interim injunctions; 

Mareva orders, allowing for the inspection, de-
tention, custody or preservation of property  
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12. What remedies are available at trial? 

There are three general classes of remedies:  
(i) monetary awards; (ii) proprietary remedies; 
and (iii) remedies affecting the parties’ rights  
between themselves. 

What is available depends on the cause of action 
brought. Plaintiffs are free to pursue multiple 
remedies. But, if the plaintiffs are successful 
on all, they must choose one if those remedies 
would result in double-recovery or are mutually 
inconsistent. 

Monetary awards 

Monetary remedies are most commonly sought.  

(c)

The court also has the ability, on application 
by a defendant and in certain circumstances, 
to make orders that a plaintiff provide security 
for the defendant’s costs (UCPR Chapter 17).  
If not provided in the time required by the  
court, the proceeding will be stayed and  
cannot be advanced until payment is made. 
This is particularly important for corporations 
and for plaintiffs who reside outside Australia, 
against which security is more readily ordered.

She has been a Queensland Law Society  
Accredited Specialist in Commercial Litigation 
since 2014 (being one of only two females  
holding that accreditation). In 2017 and  
2018 she was recognised in Doyles Guide as  
a Recommend, Leading Professional  
Indemnity Lawyers – Queensland.  

Rebecca understands the importance of  
client collaboration, and seeks to drive matters 
in a way which meets the clients’ interests, 
needs and expectations. 

Rebecca has practiced extensively in  
commercial and insurance litigation for close 
to 15 years. She has acted in a broad range  
of disputes of varying sizes for plaintiffs 
and defendants from a diverse range of  
backgrounds, industries and sectors. She 
has significant experience in professional  
indemnity claims as well as in a wide variety  
of other disputes including breach of  
contract, misleading and deceptive conduct,  
shareholder disputes, loss of opportunity  
and discrimination. She also has a  
background in native title and related matters, 
maritime law and aviation law. 

Rebecca holds degrees from the University  
of Queensland and the University of  
Cambridge. 

About Author

in order to preserve property for the  
proceedings;

Anton Piller orders, allowing premises to be 
searched and evidence secured and seized. 
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The most common form of enforcement is 
forced seizure and sale of real and personal 
property. Each of the State and Federal courts 
have powers to assist in this process. That  
is usually achieved by seeking a warrant once  
a judgment has been made and relevant  
property identified. Proceeds of the forced  
sale sufficient to satisfy the judgment go to  
the plaintiff (after payment of any secured  
creditors and administrative fees). 

Other forms of enforcement include:

(a)

(b)

(c)

(d)

(e)

(f)

14. Are successful parties generally awarded 
their costs? How are costs calculated?

Australian courts have complete discretion in 
making orders as to costs. That said, the usual 
principle is the losing party will be ordered to 
pay the costs of the successful litigant. 

The usual order made is that “costs be  
awarded on a standard basis”.  This, however, is 
not a complete reimbursement of legal costs 
incurred. Costs regimes differ between each 
jurisdiction. But, generally, each jurisdiction  
has a statutory “scale of costs” against which  
the “standard costs” will be calculated.  
Each scale operates differently, but identifies 
how costs awarded are to be calculated. 

In Queensland, the court has the discretion to  
fix the amount of costs. But, that discretion is 

Principally, a court awards a sum to compensate  
the plaintiff. But, the method of calculation  
of damages differs for each cause of action.  
For civil wrongs such as misleading or deceptive 
conduct or negligent misstatement, damages  
place the plaintiff in the same position as if  
the conduct had not occurred. For breaches  
of contract, damages place the plaintiff in  
the same position as if the contract had been 
performed. 

Proprietary remedies 

Proprietary remedies are those affecting rights 
of property between the parties. For example, 
courts can: 

(a)

(b)

(c)

The court assesses whether such an order is  
just and reasonable. If not, a court could award 
an alternative, for example a monetary sum. 

Remedies inter se

These remedies usually require a finding that 
monetary compensation would be insufficient.  
They are rare and require exceptional  
circumstances. The most common is an  
injunction. Other forms of such remedies  
include: a declaration; orders to make good 
assumptions which have been relied upon;  
rescission of contracts induced by fraud,  
misrepresentation or common mistake; and  
declaring contracts void for illegality. 

13. What are the principal methods of  
enforcement of judgment?

Procedures are available in most jurisdictions  
to assist a plaintiff to identify property available  
to satisfy a judgment debt. For example, in  
South Australia, an investigation hearing can 
occur into a defendant’s financial position, and  
a defendant is required to complete a form  
detailing their financial situation. Similar  
procedures exist in other States and Territories. 

award a trust over assets or profits; 

order delivery up, or forced transfer or sale, 
of chattels or property; or 

order the destruction of material infringing a 
plaintiff’s intellectual property.  

Orders that a debt be paid in instalments;

Charging orders, creating a charge over  
property, giving the plaintiff priority over the 
proceeds of sale if the assets if sold (behind  
secured creditors);

Garnishee orders, which redirect income to 
the plaintiff;

Warrants for redirection of debt or funds 
where a non-party (e.g. a bank) holds money 
on behalf of the defendant, or redirection of 
earnings;

Appointment of a receiver to a corporate  
defendant or placing a corporate defendant 
in liquidation; 

Bankruptcy proceedings in the case of a  
personal defendant.  
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and tribunals. In some cases, leave to appeal will 
be required.

For most civil claims dealt with in the Supreme 
Courts, a right of appeal lies as of right to  
the Court of Appeal. An appeal is not a retrial  
or a new hearing. In most cases, the appeal  
court will only hear arguments about specific  
errors of law or fact, and no new evidence will  
be permitted. A court may take into account 
changes in the law. Some jurisdictions may  
admit additional evidence by leave. Appeals  
allow the court to make new factual inferences 
drawn from the existing evidence. If the first  
instance decision involved the use of judicial  
discretion, a party must show the judge acted  
on a wrong principle, allowed extraneous  
or irrelevant materials to affect the decision, 
mistook facts, or failed to take into account a 
material consideration.

For the majority of cases, the initial appeal  
to the relevant appellate court is the final  
step. However, a party may also seek leave to 
appeal to the High Court of Australia. Its  
function is to “develop and clarify the law” and 
“maintain procedural regularity” in the lower 
courts. The High Court’s appellate jurisdiction 
is discretionary. Parties are first required to  
seek leave to appeal. In deciding whether to 
grant leave, the court considers: the public  
importance of any question of law; the need  
to resolve judicial difference of opinion on the 
state of the law; the general significance of the 
question of law; and whether the administration 
of justice requires permission to appeal. 

16. Are contingency or conditional fee  
arrangements permitted between lawyers  
and clients? Is third-party funding permitted? 

Contingency fee agreements

Contingency fee agreements are prohibited in 
Australia.

Conditional fee arrangements

Conditional fee arrangements, where the  
payment of legal fees is conditional on a  
successful outcome, are permitted.  Generally, 
under these agreements, solicitors also have  

rarely exercised. As such, the usual method 
to calculate costs is by application for a cost  
assessment, if an agreement cannot otherwise 
be reached between the parties on the amount. 
That process requires, in general terms:

(a)

(b)

(c)

(d)

As a general rule of thumb, a successful party 
who obtains an award of standard costs in  
their favour can expect to receive around 50% to 
60% of their actual legal costs.

A court can make an award of “indemnity costs”. 
Generally, a party who obtains an award of  
indemnity costs can expect to receive around 
90% of their actual legal costs. The order gives 
an entitlement to recover all costs incurred by 
a party provided they have not been 
unreasonably incurred or are not of an  
unreasonable amount. Awards of indemnity  
costs are rarely made, usually only in  
circumstances of misconduct (for example,  
where a party has acted in bad faith,  
maintained an action with no prospects or for  
an ulterior purpose, or deliberately made false 
allegations). 

15. What are the avenues of appeal for  
a final judgment? On what grounds can  
a party appeal?

Rights and avenues of appeal differ from  
jurisdiction to jurisdiction, and between courts 

The party awarded costs to prepare and file a 
costs statement detailing work done and costs 
claimed against the relevant court scale;

The party against which costs have been 
awarded to prepare and file a notice of  
objection detailing items objected to, the  
basis for objection and the proposed  
reductions. Steps (a) and (b) can be done  
with the assistance of a legal practitioner  
practising in the area of costs;

The party awarded costs to then apply for  
a costs assessment. A court appointed cost 
assessor will determine the costs based on  
the above material. An order will be made  
specifying the amount of costs; 

If a party is dissatisfied, written reasons can  
be requested. The assessment of costs can  
also be challenged.
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the right to charge an “uplift” on their usual fees. 

There are specific legislative requirements and 
obligations around such arrangements. For  
example, in Queensland, conditional fee  
arrangements must: 

(a)

(b)

(c)

(d)

Contingency fee agreements must also set out 
what constitutes a “successful outcome”. Such 
arrangements are not permitted in criminal or 
family law proceedings. In claims for personal 
injuries, there are statutory restrictions on the 
amount a law firm can charge, placing an upper 
limit on professional fees.

Third-party funding

As a general proposition, third-party funding is 
permissible in Australia.  

Maintenance and champerty have been  
abolished at common law, and also as torts by 
statute in New South Wales, South Australia, 
Victoria and the Australian Capital Territory. 
They have not yet been abolished in Queensland, 
Western Australia, Tasmania and the Northern 
Territory. 

Third-party litigation funding agreements can 
still be set aside if they are inconsistent with 
public policy. This is a particular concern in  
those jurisdictions where maintenance 
and champerty have not been abolished by  
statute. In those jurisdictions, particular  
attention needs to be paid to the level of  
control the litigation funder has over the  
proceeding. Otherwise, particular attention 
needs to be paid to the terms of the funding 
agreement, and dealings with the plaintiff, to  
ensure it may not fall foul on public policy 
grounds. 

The Australian Law Reform Commission 
(“ARLC”) completed a comprehensive review  
of litigation funding in December 2018. Its  
recommendations are currently before  
Federal Parliament. 

17. May litigants bring class actions?  If so,  
what rules apply to class actions?

Class actions, called “representative proceedings” 
in Australia, are permitted.  

Generally, representative proceedings require 
common questions of fact or law between each 
proposed member of the class.  It is, however, 
not necessary that each class member have  
the same cause of action or that the cause  
of action arises from the same transaction.  
The “same interest”’ criterion is satisfied if the 
class members have a “community of interest”  
(Carnie v Esanda Finance Corp Ltd (1995)  
182 CLR 398, 408).  Generally, there must be  
at least seven proposed class-members. 

There are variations between the State 
and Federal jurisdictions. Some have more  
comprehensive class action schemes than  
others. For example, New South Wales,  
Victoria and the Federal courts have  
comprehensive class action legislation  
governing the conduct of such litigation. 
Other States, such as Western Australia, are 
still considering whether to adopt their own 
schemes.  

In the Queensland Supreme Court, the  
representative proceedings regime is through 
the Civil Proceedings Act 2011 (Qld), Practice  
Direction 2 of 2017, and the UCPR. A  
proceeding which is intended to become a  
representative proceeding will be assigned 
to a particular Supreme Court judge for 
management. Generally, that assigned judge 
will hear interlocutory applications, conduct  
directions hearings, and have general  
management of the proceeding up to trial.   
Representative proceedings are regularly  
scheduled for case conferences or review  
hearings. There, the judge will make directions 
or give an order to allow the smooth running  
of the matter and the trial. This includes  

be in plain language; 

be signed by the client; 

contain a statement that the client has been 
informed of the right to seek independent legal 
advice; and

contain an additional cooling-off period. 
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narrowing down the issues, setting dates for the 
filing of evidence, making particular orders for 
disclosure and other procedural questions. As  
a matter of general practice, such proceedings 
will be referred to mediation at an appropriate 
time.

The Australian Law Reform Commission has  
recently completed a comprehensive review 
of the Australian class action scheme, and has 
tabled recommendations and improvements 
which are currently before Federal Parliament.   

18. What are the procedures for the recognition 
and enforcement of foreign judgments?    
 
Statutory

Some judgments, from certain jurisdictions, can 
be enforced under the provisions of the Foreign 
Judgments Act 1991 (Cth). The order needs to 
be “final and conclusive” save for the possibility  
of an appeal.  The Act allows a judgment  
creditor to apply to the appropriate court to  
register a foreign judgment.  There are time  
limits for doing so. Once registered, the  
judgment is taken to have the same force  
and effect as one delivered in Australia and  
can be enforced accordingly. 

Common Law

A plaintiff may bring a common law action for  
a liquidated sum, relying on the foreign  
judgment as a basis for indebtedness. Or, bring  
a fresh cause of action, pleading the foreign  
judgment as a basis to estop the defendant  
from raising a defence (other than fraud or  
denial of natural justice). Actions of this kind  
require the court to be satisfied the foreign 
court had jurisdiction. This could require  
evidence about whether the defendant was 
physically present in the foreign jurisdiction, 
their nationality or domicile, or of submission  
to the jurisdiction.  

19. What are the main forms of alternative  
dispute resolution? Which are the main  
alternative dispute resolution organisations  
in your jurisdiction?

The most common forms of formal alternative  

dispute resolution are settlement  
by negotiation, or mediation using an  
independent third party to assist parties to  
negotiate a resolution. Arbitration is also  
commonly used. 

Mediation can either be court ordered or by 
agreement. There are a number of different 
registers of accredited mediators in Australia. 
The Mediator Standards Board develops and 
maintains the National Mediator Accreditation 
System. 

Australia is party to the Convention on the  
Recognition and Enforcement of Foreign  
Arbitral Awards and has enacted the  
UNCITRAL Model Law on Arbitration as part 
of its national arbitration law. Each State and  
Territory also has legislation that accords with 
the model law. There is therefore a harmonised 
approach to arbitration across all of Australia.   

The main alternative dispute resolution  
organisations include the Australian Centre for 
International Commercial Arbitration (ACICA), 
the Australian Commercial Dispute Centre 
(ACDC), the Charted Institute of Arbitrators 
(Australia Branch) (CIArb), and the Institute  
of Arbitrators and Mediators Australia (IAMA).  

20. Are there any proposals for reform to 
the laws and regulations governing dispute  
resolution currently being considered?

Currently, there are no proposals before 
the ALRC or the Queensland Law Reform  
Commission which relate to dispute resolution.  
The most recently completed inquiry by  
the ALRC was into class actions and litigation 
funding.  

21. Are there any features regarding dispute 
resolution in your jurisdiction or in Asia that  
you wish to highlight? 

Australia has a strong and independent legal 
profession, with great expertise across all areas 
of the law and a commitment to the rule of law.
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